





Vou. 45 


CENTRAL LAW JOURNAL. 





388 











—— 





Central Law Journal. 











sT. LOUIS, MO., NOVEMBER 12, 1897. 








—— 


In England and, as a rule, in this country, 
itis the accepted doctrine that a contract by 
mail is to be deemed complete as soon as the 
letter of acceptance has-been put into the 
post-office duly addressed. The exception 
inthis country is Massachusetts, where it has 
been held that the acceptance takes effect 
when the letter is received and not when it is 
mailed. McCullochv. Eagle Ins. Co., 1 Pick. 
278. The Quebec Court of Queen’s Bench has 
recently held in accordance with the Massa- 
chusetts and repudiated the English doctrine. 
Underwood v. Maguire, Rap. Jud. Quebec, 6 
B. R. 237. The majority of the court bases 
this decision on the proposition that there 
was never a final and definite agreement to 
which both parties at a given time gave their 
consent, as a letter revoking the offer had 
been mailed before the acceptance was re- 
ceived. It cites the French case of de Marans 


y. veuve Deschamps, decided by the court - 


of appeal of Orleans, also Baudry-Lacanti- 
nerie, vol. 2,§ 797. But two judges dissent, 
and the dissenting opinion declares that it is 
8 fact of great importance that the juris- 
prudence of England and the United States, 
the greatest commercial countries of the 
world, adopt the contrary doctrine. In the 
case of Lewis v. Browning, 130 Mass. 173, 
the Massachusetts court holds that the party 
making an offer may properly stipulate that 
the acceptance must actually reach him be- 
fore he shall be bound thereby. It is al- 
Ways possible, therefore, for a party making 
an offer to preserve the right of revocation 
up tothe moment that he actually receives 
the acceptance. 





It has been the policy of the common law 
from time immemorial, in the furtherance of 
justice, that the investigations and delibera- 
tions of a grand jury should be conducted in 
secret, and this policy has found expression 
in the statutes of many of the States. The 
obvious reasons for this, founded upon sound 
Principles of public policy, are to secure the 
utmost freedom of disclosure of alleged crimes 





and offenses; to secure that freedom of de- 
liberation, expression of opinion, and of ac- 
tion among the grand jurors which would be 
impaired if the part taken by each might be 
disclosed to the accused or to others ; to pre- 
vent, to some extent, the opportunity of per- 
jury and subornation of perjury, by with- 
holding the knowledge of facts testified to 
before the grand jury; and to conceal the 
fact that an alleged crime is being investi- 
gated, or that an indictment has been found, 
so as to avoid the danger of the escape of the 
accused before his arrest. The Supreme 
Court of Maine has recently carried this doc- 
trine to the extent of holding that the pres- 
ence of a stenographer before a grand jury 
while witnesses are being examined by ex- 
press order of the court, who takes steno- 
graphic notes of the testimony, although he 
retires before the jury commence their de- 
liberations, invalidates an indictment found 
upon the testimony of witnesses given under 
those circumstances, and that it isa matter 
that can be taken advantage of by the defend- 
ant in an indictment. State v. Bowman, 38 
Atl. Rep. 331. In view of the fact that 
public policy requires secrecy, not only 
as to deliberations of a grand jury, their 
own counsel and their fellows, but also as 
to the witnesses who testify and their tes- 
timony, the State’s counsel, for the reasons 
suggested, and as the oath of the jurors, 
declaratory of this policy, enjoins them 
to keep secret the State’s counsel, the court 
considered that it was not proper to order a 
person, other than the county attorney or 
assistant, to be present while witnesses were 
being examined before the grand jury, and 
to take down their testimony? ‘‘It would be 
of little avail,’’ says the court, ‘‘to swear the 
jurors to keep secret the ‘State’s counsel’ and 
at the same time to open the doors of the 
jury room to persons unauthorized by law, 
while the State’s counsel is being disclosed 
tothe jury. Although in this case the sten- 
ographer went through the form of taking an 
oath ‘not to disclose any testimony so taken 
down or heard by you, excepting to said jury, 
or the county attorney, or by order of the 
court,’ such an oath was not authorized by 
law. It was extrajudicial, and had no bind- 
ing force. Itis true that the obligation of 
secrecy as to the ‘State’s counsel,’ or State’s 
secrets, may subsequently be removed, and 
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that after the purposes of secrecy have been 
accomplished any revelations in this respect 
may be made which justice demands. In ac- 
cordance with this principle, the case of 
State v. Benner, 64 Me. 268, was decided— 
a leading case upon the subject—in which it 
is said, ‘but the oathof the grand juror does 
not prohibit his testifying what was done be- 
fore the grand jury when the evidence was 
required for the purposes of public justice 
or the establishment of private rights.’ And 
again, ‘so in all cases when necessary for 
the protection of the rights of parties, 
whether civil or criminal, grand jurors may 
be witnesses.’ But in this case neither pub- 
lic justice nor the establishment of private 
rights required that the testimony of wit- 
nesses who testified while the accusation 
against the respondent was under investiga- 
tion should be disclosed in the presence of a 
stenographer, whose presence was neither au- 
thorized by statate nor custom. And at that 
time none of the purposes of secrecy had been 
accomplished.’’ 








NOTES OF RECENT DECISIONS. 


PRINCIPAL AND AGENT — Promissory Nore 
—RatiFication.—The authority of an agent 
to execute a promissory note for his principal 
was considered by the Supreme Court of 
Oklahoma, in the case of Stock Exch. Bank 
v. Williamson, 50 Pac. Rep. 93. The court 
laid down the following propositions, viz. : 
The power of an agent to execute a promis- 
sory note for his principal must be expressly 
granted, or necessarily implied from the au- 
thority given the agent, and, in order to be 
implied, it must be shown to be strictly nec- 
essary to the complete exercise of the express 
authority, and the general authority of an 
agent to conduct the business of running stage 
lines for the carrying of passengers, mail, and 
express gives the agent no authority to bind 
the principal by a promissory note. The au- 
thority of an agent to make promissory notes 
is not implied from the act of the principal in 
directing his agent ‘‘to get one hundred dol- 
lars at a bank for ninety days’’ ona single 
occasion, different from the one in which the 
principal is sought to be bound; nor can such 
authority be implied from the fact that the 
same principal paid a single note made by 





ee 


another agent, in the same business, without 
authority. In order that a principal may be 
held to have ratified the acts of his agent in 
making promissory notes, he must have had 
knowledge of such acts of the agent, and ag. 
sented thereto by the payment of such notes, 
or some other form of recognition, before the 
making of the note or notes in controversy, 
A principal is not bound by the unauthorized 
act of his agent in making promissory notes, 
although the money derived from the execu. 
tion of such’ notes may be due the agent for 
moneys advanced to pay the expenses of the 
business he was conducting for his principal, 
and for the agent’s salary. 





CrminaL Law — Fatse REPRESENTATION 
OR PRETENSES TO ProcurRE CreEpit. — The 
Supreme Court of Georgia, in the case of 
Treadwell v. State, 27 S. E. Rep. 784, inter- 
preted a statute of that State which provides 
that ‘‘if any person by false representation 
of his own respectability, wealth or mercantile 
correspondence and connections, shall obtain 
a credit and thereby defraud any person or 
persons of any money, goods, chattels, or 
any other valuable thing, or if any person 
shall cause or procure others to report falsely 
of his honesty, respectability, wealth or mer 
cantile character, and by thus imposing upon 
the credulity of any person or persons, shall 
obtain a credit, and thereby fraudulently get 
into possession of goods, wares or merchal- 
dise, or any other valuable thing or things, 
such person, so offending, shall be deemed 
cheat and swindler.’’ It was held thats 
prosecution would not lie under that statute, 
merely because of false representations to4 
commercial agency to procure a rating and 
general credit. ‘‘The indictment in the 
present case,’’ says the court, ‘‘is framed ut 
der the words of the statute, ‘shall cause ® 
procure others to report falsely of his hon 
esty, respectability, wealth or mercantile 
character, and by thus imposing upon the 
credulity of any person or persons, shall ob- 
tain a credit.’ While the testimony is by 20 
means Clear as to that point, for the purposes 
of this discussion we will assume that the ae 
cused did cause and procure the Dun Com- 
mercial Agency to represent falsely his te 
spectability, wealth, and mercantile chat 
acter. To procure such a report to be made 
is not, alone, criminal. According to te 
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language of the statute, that act must be 
supplemented by evidence that the accused, 
through the instrumentality of such report, 
himself overreached and imposed upon the 
credulity of the person who extended to him 
the credit. In order to charge him with im- 
position by such means, it must be shown 
that such report was employed by him as an 
active instrumentality in bringing about the 
imposition, and this necessarily involves 
proof that he knew at the time the credit was 
extended to him that it was being done upon 
the faith and strength of such report. While 
the evidence discloses that these reports were 
issued for a general purpose, and with a view 
of giving to the public, or to any person who 
chanced to be clients of the mercantile 
agency, information touching the financial 
standing of different persons in the com- 
munity, and that such reports are ordi- 
narily employed by persons engaged in the 
mercantile business for the purpose of de- 
termining to what extent other persons are 
entitled to credit, there is no evidence in the 
record that at the time of this particular 
transaction the accused knew or suspected 
that the credit was being extended to him 
upon the faith and strength of his commercial 
rating thus established. He is presumed, in 
the first instance, to be innocent of fraudulent 
intent; and while it may be true, and is true 
under the evidence in the present case, that 
the credit was really extended to him upon 
the faith and strength of this report, there is 
no evidence that he referred to this report in 
order to induce the credit, or that the prose- 
cutor was induced by him to part with his 
goods upon the faith and strength of this 
false tuken. Had the attention of the ac- 
cused been called fo this report by the seller, 
and he had thereupon affirmed the report, and 
thus fraudulently obtain goods, the imposition 
practiced might properly have been referred to 
it; or if the report Lad been made contempo- 
Taneously with the credit, and with the knowl- 
edge upon the part of the accused that the 
seller of the goods had referred to the person 
making the report for information, it might 
have been sufficient. But after the lapse of 
sixty days’ time, in view of the changes which 
are constantly occurring in the mercantile 
standing of the parties, it would be manifestly 
Unjust to impute to the accused a criminal 
design; at the time he made the report, to 





overreach and impose upon every person who 
might thereafter extend to him a credit. It 
is barely possible that the accused may have 
had a criminal desiga, but to place upon this 
statute the broad construction contended for 
by the State would practically tura the crim- 
inal courts into machines for the collection of 
debts, rather than for the punishment of 
those persons who willfully violate a public 
law.’’ 





Buitpinc anp Loan AssocraTtion—WITH- 
DRAWALS—INSOLVENCY—RiIGHT OF MEMBERS. 
—In Rabbitt v. Wilcoxen, 72 N. W. Rep. 
306, decided by the Supreme Court of Iowa, 
it appeared that the by-laws of a building and 
savings association, whose articles of incorpo- 
ration}provided for a loan fund and an expense 
fund, provided that any shareholder, after 
giving 30 days’ notice, might withdraw the 
full amount of his payments to the loan fund, 
with earnings up t» the last divilend period, 
and that the association should not be liable 
to pay out on account of withdrawals, during 
any one month, more than 30 per cent. of 
the cash receipts of the loan fund during such 
month. It was held that where such as-ocia- 
tion was insolvent, and more than said 30 per 
cent. had.been paid out when notices of with- 
drawals were given, shareholders giving such 
notices were not creditors with claims, and 
entitled to be paid in full the amounts by 
them paid to the loan fund before other 
shareholders were entitled to anything, but 
were on a parity with other shareholders. 
The court said: 


It is quite evident that the by-laws of this associa- 
tion were adopted with reference to doing business, 
rather than with reference to closing up its affairs. 
This fact is important in determining what must have 
been the mutual understanding of the incorporators 
in their adoption of the article and laws, and also the 
understanding of those who became shareholders af- 
terwards. Section 9 of article 13 gives the absolute 
right of withdrawal on 30 days’ notice, and just as 
absolute a right to withdriw payments to the loan 
fund, except that it must be done in a way prescribed. 
That method is fixed by article 17, which exempts the 
association from liability for such withdrawals, so that 
it is not required to pay, in any month, more than 30 
per cent. of the cash receipts of the loan fund during 
such month. Speaking of such an association as a 
going concern, there would seem to be no question 
but that a withdrawing shareholder, on presentation 
of his certificate, could demand and should receive 
payment, in the order of his withdrawal, of as much 
money as the treasury afforded, of the 30 per cent. 
specified, and no more. Iftbere were no provision 
for such payment, none could be made from the fund, 
and the shareholder must hold his stock or exchange 
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it in the market. The right of withdrawing the stock 
—that is, withdrawing the payments—depends en- 
tirely on the by-laws authorizing it. The by-law is 
not a limitation on a prior right,—that is, a right ex- 
isting independent of the by-law, perforce of a person 
being a shareholder—but it is a grant of a right, and 
limited by the terms of the grant. 

In Heinbokel v. Association (Minn.), 59 N. W. Rep. 
1050, this particular question is considered. The by- 
law in that case is so like the one in this case as to 
make the authority entirely applicable. It is said in 
that case: ‘In assuming the relation of a member of 
the association, plaintiff contracted with reference to, 
and was to be governed by, its by-laws in so far as 
they were reasonable, and not opposed to our statu- 
tory provisions regulating associations of this charac- 
ter. He agreed to abide by the condition of the treas- 
ury in case of a withdrawal, and to take his money 
when funds properly applicable for the purpose were 
on hand. He was not to be paid until these funds 
were in the treasury, and although he could at any 
time cease to be a member, and terminate his obliga- 
tion to make monthly payments, the amount to be re- 
turned to him did not then become due or payable 
except in a certain contingency. If not absolutely 
and immediately due and payable at withdrawal, it is 
difficult to see how his cause of action was then main- 
tainable.” In that case the questions are considered 
whether or not a withdrawing shareholder becomes a 
creditor upon complying with the law for withdraw- 
ing his payments, and also whether he could bring an 
action and obtain judgment against the association 
when there is no money legally applicable for the 
payment of his claim. It is held that such a share- 
holder is not to be regarded as having the rights of 
the ordinary creditor, and hence that he could not 
maintain such an action. It is further said in that 
case: ‘The right to draw and receive back what has 
been paid into the treasury by a member of the asso- 
ciation exists solely by virtue of the by-law or the 
statute. If this right to receive the money out of the 
treasury is made to depend upon its condition, the 
right is not perfect or absolute until that condition 
exists.”” In Association v. Kerr (Tex. Sup.), 13 S. W. 
Rep. 1020, where the right,of withdrawal was given in 
the by-laws, and there was a provision that at no time 
should more than one-third of the funds in the treasury 
be applied to the demands of the withdrawing stock- 
holders without the consent of the directors, it was 
held that there could be no recovery by such a stock- 
holder in the absence of a showing that there were 
funds applicable, or that the directors had consented 
to the use of other funds. Christian’s Appeal, 102 Pa. 
St. 184, involved a question as to the right of with- 
drawing stockholders to preference after the pay- 
ment of the general creditors, under by-laws so simi- 
lar to those in the case at bar as to make the rule of 
the case authority; and it is there said as to such 
stockholders: ‘‘If the association has been prosper- 
ous, they have the right, under certain limitations 
and restrictions, to demand and receive their pro- 
portionate share of the accumulated fund; but if bad 
investments have been made, or losses have been sus- 
tained, before actual withdrawal, they must bear 
their just proportion thereof. * * * Whena build. 
ing association has failed to fulfill the object of its 
creation, and has become hopelessly insolvent, it can- 
not be justly or equitably wound up on any other 
principle than that above suggested. After expenses 
incident to the administration of its assets are de- 
ducted, the general creditors, if any, should be first 
paid in full, and the residue of the fund should be 

















distributed pro rata among those whose claims are 
based upon stock of the association, whether they 
have withdrawn and hold orders for the withdrawal 
value thereof or not. Both classes are equally meri. 
torious, and, in the marshalling of the assets, neither 
is entitled to priority over the other. The claims of 
each are alike based on their relation to the associa. 
tion as members thereof.’’ The case refers to Aggo- 
ciation v. Silverman, 8 Pa, St. 394; and, while it does * 
not overrule or distinguish it, it announces the aboye 
rule with the former case in mind. It isnot easy to 
reconcile the two cases in some particulars, and un- 
doubtedly the last should be taken as the judgment 
of the court wherein, if at all, the cases are not in 
harmony. The Silverman Case is reviewed in Heip- 
bokel v. Association, supra (the Minnesota case), and 
the holding is disapproved. In End. Bldg. Assns. (2% 
Ed.), § 114, it is said, speaking of the by-law provis- 
ions of such corporations, that only a proportion of 
the funds can be withdrawn for the purpose of pay- 
ing withdrawing stockholders: “This, then, becomes 
a charter limitation upon the rights of withdrawing 
members, and operates to prevent a conflict between 
them &nd the undisturbed exercise of the association's 
corporate functions by narrowing them down toa 
certain portion of its assets as the source of their 
payment.”’ 

It seems to us that these authorities, as well as the 
language of the by-laws of the association in this case, 
fix a limitation on the rights of withdrawing share. 
holders as to the funds applicable to the payment of 
their claims, and that beyond such limit they cannot 
go. Inthis case there is, confessedly, no such fund 
available. We have seen no case in which the limi- 
tation is like the one in this case, it being limited to 
30 per cent. of the monthly receipts. This limitation, 
throughout the authorities, in this country, seems to 
be of controlling importance. Insolvency but adds - 
to the strength of such a position, and the holding in 
Christian’s Appeal, supra, is in a case where the cor- 
poration was insolvent, and the rule was there ap- 
plied. Both parties have quoted from, and argued 
the effect of, some English cases, and conceding them 
to announce a different rule (and to quite an extent 
they do), we are still content with the rule that is 
supported by the weight of authority in this country, 
and best accords with reason. No one contends that 
such a conclusion is not the equitable one, the con 
tention of interveners being only that a correct legal 
construction of the by-laws justified their claim, but 
in that view we do not concur. As we said at the out: 
set, the provision of the by-laws for paying back 
contributions to the loan fund.contemplated monthly 
receipts to such fund, so that the corporation, a8 
going concern, could apply a percentage thereof to 
such a purpose; and there is nothing to show a pur 
pose to make such payments after such receipts have 
ceased, and the only business of the corporation is § 
final settlement and an equitable division of the a 
sets. We think the judgment should be so changed 
as to make a pro rata payment of all stockholders, re 
gardless of notices of withdrawal, and the cause is re 
manded for such a decree. 
































































Court Martiat—ArTrorney’s MANDAMUS. 
—In State v. Crosby, 50 Pac. Rep. 127, de 
cided by the Supreme Court of Nevada, it 
was held that under a statute of that State 
authorizing mandamus to issue ‘‘to any i- 
ferior tribunal * * * to compel,the ad- 
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nission of a party to the use and enjoyment 
ofaright * * * to which he is entitled, 
and from which heis unlawfully precluded by 
such inferior tribunal,’’ mandamus will issue, 
jn a case Otherwise proper, to compel a State 
court martial to permit an attorney to appear 
before it in his official capacity, where it has 
wrongfully precluded him from so doing. 
The following is from the opinion of the court: 


The relator being qualified to act as counsel for the 
accused before the court martial, under his employ- 
ment, and not having been discharged, it is further 
provided by the same act that a change of counsel 
might be made in the action, at any time before final 
judgment or determination, upon relator’s own con- 
sent, filed with the clerk, or entered upon the order 
of the court or judge thereof, on application of the 
client. Gen. St., § 2539. There is no pretense that 
any change of counsel was asked by either the accused 
or the relator; but it is claimed by the defendants, in 
justification of their conduct in refusing relator the 
right to appear and defend the accused, that the 
allowance of counsel in such cases is a matter of 
courtesy, and that the court martial has the power to 
exclude a person objectionable to it from appearing 
as counsel for the accused; that the relator was ob- 
jectionable to the court martial, and in contempt 
thereof, in that the relator had applied to the district 
court of the State in behalf of the accused for a writ 
ot injunction to prevent the said court martial from 
trying the accused upon the specified charges that in 
the application for the writ of injunction it was alleged 
that the citizens’ committee for the celebration of the 
Fourth of July had issued invitations to the militia of 
Storey county to participate in said celebration; that 
it was also alleged in said application that the judge 
advocate of said court martial was detailed to sit in 
judgment upon his own charges, contrary to law; that 
the relator, in his argument upon said application, 
sought to prejudice the court martial and its officers 
inthe eyes of the community wherein it had been 
convened; that the relator has also sought to have the 
order creating said court martial revoked. The con- 
tention that the allowance of counsel is a matter of 
courtesy is fully met by the provision of our constitu- 
tion above cited. There is no court within this State 
possessing the power to deny this right. Whether or 
not the alleged conduct of relator was in contempt of 
the court martial is not material; yet we suggest that 
very often proceedings are instituted before one 
tribunal questioning, and even denying the authority 
and power of another tribunal. Admitting that the 
alleged conduct of relator was in contempt of the 
court martial, had it the power to suspend or inter- 
rupt him in the exercise of his right as a licensed at- 
torney for such contempt? We cannot so hold. Sec- 
tion 14 of the act relating to attorneys, above cited, 
provides that an attorney may be removed or sus- 
pended by the supreme court, and by no other court, 
for cause, and the sections following prescribe the 
manner of proceeding and judgment upon conviction. 
Gen. St., § 2542, et seg. No power or authority, so far 
as we have been able to find, is given to any other 
than the supreme court to suspend an attorney in the 
exercise of his rights for any cause and for any length 
oftime. He must be charged as prescribed by the 
statute, and upon those charges has the right of trial. 
If the alleged conduct of the relator was contemptu- 
ous, our statute provides an ample penalty, and the 





court martial is given power and authority to as fully 
punish for such conduct as the judges of the district 
courts have under the laws of this State. Gen. St., §§ 
670, 3482, et seq. 

It is further contended that the relator has mistaken 
his remedy; that the court martial being a court, 
within the meaning of the constitution, and having 
made its order precluding the relator from defending 
the accused, its determination of that matter, although 
it may have been erroneous, is final, and cannot be re- 
viewed in this proceeding. We cannot sustain this 
contention. Our statute authorizes the issuance of 
the writ of mandate “by any court in this State, ex- 
cept a justice’s, to any inferior tribunal * * * to 
compel the admission of a party to the use and enjoy- 
ment of a right * * * to which he is entitled, and 
from which he is unlawfully precluded by such in- 
feriortribunal * * * ” inall cases where there is not 
a plain, speedy and adequate remedy in the ordinary 
course of law. Gen. St., §§ 3469, 3470; State v. Me- 
Cullough, 3 Nev. 202; State v. Cronan, 23 Nev. —, 49 
Pac. Rep. 41. It Morgan, the accused, were com- 
plaining of the denial of his constitutional right to be 
defended by counsel, then mandamus would not be 
the proper proceeding, but the relator is not a party 
to the proceedings against Morgan pending before the 
court martial. He has no right of appeal therefrom, 
and, so far as we can see, no other remedy in the ordi- 
nary course of law. He is denied a right, unlawfully, 
by a tribunal that has no authority whatever to act in 
the matter, and is without remedy, except by man- 
damus. Counsel for defendants cite State v. Wright, 
4 Nev. 119, and State v. Eureka Co. Comm’rs, 8 Nev. 
309, as supporting the last contention, but we do not 
think the cases can be so construed. In both cases it 
appears that the inferior tribunals had determined 
matters which they were expressly authorized to de- 
termine—that they had acted upon matters clearly 
within their power and jurisdiction—while in the case 
at bar the court martial assumed to do what the law 
expressly says it shall not do, viz, suspend an attorney 
in the exercise of his rights as such. For these rea- 
sons the writ of mandate will be issued as prayed for. 





GamBLine ContrRacts—BrROKER—RECOVERY 
or Loss.—The Supreme Court of Illinois, 
decide in Jamieson v. Wallace, 47 N. W. 
Rep. 762, that where one places orders with 
a broker for purchase of stock, intending that 
there shall be no delivery of the property, 
but that the deal shal! be settled by payment 
of the difference between the purchase price 
and the price at some future time, the trans- 
action between them is a gambling contract ; 
and it is immaterial whether the broker made 
an actual purchase, as he cannot be treated 
as an agent, and that a broker with whom 
one enters into a gambling stock contract, 
putting up securities for margins, is, on sell- 
ing the stock at a loss, and retaining the se- 
curities therefor, a ‘‘winner’’ of the securi- 
ties, within Cr. Code, § 132, providing that 
any one who shall lose by a wager anything 
amounting to more than $10, and shall pay 
or deliver it, may recover it from the winner 
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“‘by action * * * or proceeding in chan- 


cery.’’ The court says in part: 

It is claimed by appellants that they made actual 
purchases of the stocks. They were represented in 
New York by brokers by the name of Fowler & Co. 
They telegraphed to New York, to Fowler & Co., to 
purchase the stocks. The stocks were never delivered 
to appellants, who lived in Chicago. If the stocks 
were actually purchased, they remained in New York. 
Fowler & Co. did not make the purchases for the 
account of the appellee, nor did they know anything 
about appellee in the transaction. It is not entirely 
clear that there was an actual delivery of the stock to 
Fowler & Co. The witness who testifies to buying it 
says: “It was understood to be paid for in full on 
delivery.” If the stock was in the possession of 
Fowler & Co., it would appear that it was pledged by 
them with some bank for the purpose of raising 
money, either to pay for such stock or otherwise. At 
any rate, it is not clear that the stock could have at 
any time been obtained from New York by appellants 
if they had desired to tender it to appellee. But 
whatever may be the fact as to the nature of the 
transaction between the appellants and those repre- 
senting them in New York, so far as the transactions 
now involved are concerned, appellants and appellee 
were principals. The contract between the appellee 
and the appellants is the only contract which can be 
regarded in the decision of this case. It matters not 
whether Jamieson & Co. actually bought the stock in 
question or not. As was said in Pearce v. Foote, 113 
Ill. 228: “There is and can be no such thing as 
agency in the perpetration of crime or misdemeanor, 
or, indeed, doing an unlawful act. All persons ac- 
tively participating are principals.”’ Therefore, the 
suggestion that appellants merely acted as the agents 
for appellee in these unlawful transactions may be 
rejected at once, as having nothing in its support. 
Pearce v. Foote, supra. The question here in issue 
is with reference to the dealing and understanding 
between the appellants and appellee, and not in re- 
gard to the knowledge and understanding of parties 
in New York. Ifthe understanding between appel- 
lants and appellee was that the deal as between them- 
selves should be settled upon differences, and that 
there should be no delivery of the stocks, then the 
contracts as between them were gambling contracts, 
and within the statute. ‘‘The doctrine of agency has 
no application to the matter, so far us the question of 
the violation of this penal statute is concerned.” 
Carroll v. Holmes, supra. 








POSSESSION OF STOLEN PROPERTY 
AS EVIDENCE OF GUILT. 


The fact that stolen property was found in 
the exclusive possession of the person accused 
of having stolen it, within a short time after 
the theft was committed, may be given in evi- 
dence against him on a trial for the larceny 


of such property.! And this circumstance 

1 Evidence of the possession of other articles stolen 
at the same time and place has been held admissible 
to connect the defendant with the larceny of the arti- 
cles for which he is on trial. People v. Ross, 65 Cal. 
104; State v. Ditton, 48 Lowa, 677. See also Gilbraith 





alone, if unexplained and uncontradicted, jg 
said by some authorities to be sufficient, jn 
the absence of evidence of good character op 
the part of the accused, to sustain a conyic- 
tion for stealing it.2 Many authorities hold 
that, if the fact that the property was recently 
stolen is established,* and the defendant fails 
to account for his possession of it,‘ very slight 
additional circumstances pointing to his guilt 
will give the jury a right to presume thatit 
was stolen by him;° but that the single cir- 
cumstance of the accused being in possession 
of the stolen property within a short time 
after it was taken is not alone sufficient, with- 
out any corroborating circumstances what- 
ever, to justify his conviction for larceny! 
since the real criminal may have placed the 
stolen property upon the defendant’s prem- 
ises or in his possession to better conceal his 
own guilt.” It has often been said, particu- 
larly in the older cases,® that the unexplained 
possession of articles recently stolen, by one 
who offers no evidence of his good character, 
raises a presumption that he is the thief, and 
calls on him to give in his defense, an ae- 
count of how he came in possession of them.’ 


v. State, 41 Tex. 567. But see Boland v. People, 19 
Hun (N. Y.), 80. 

2 Brown v. State, 59 Ga. 456; Mondragon v. State, 38 
Tex. 480; Unger v. State, 42 Miss. 642; State v. Turner, 
65 N. C. 592; Knickerbocker v. People, 43 N. Y. 177; 
Madden v. State (Ind.), 47 N. E. Rep. 220. But see 
Yates v. State, 37 Tex. 202. 

3 Smathers v. State, 46 Ind. 447. 

4 Smathers v. State, 46 Ind. 447; Commonwealth v. 
Deegan, 138 Mass. 182. 

5 Tucker y. State, 57 Ga. 503; Blaker v. State, 130 
Ind. 203; Cook v. State, 16 Lea (Tenn.), 461; People 
v. Wright 11 Utah, 41, 39 Pac. Rep. 477. 

6 People v. Chambers, 18 Cal. 382; People v. Ah Ki, 
20 Cal. 177; People v. Brown, 48 Cal. 253; People v. 
Swinford, 57 Cal. 86; Conkwright v. People, 35 Ill. 
204; People v. Caniff, 2 Park (N. Y.), Cr. 586; Yates 
v. State, 37 Tex. 202; Garcia v. State, 26 Tex. 209; 
Hernandez v. State, 9 Tex. App. 288; Boykin v. State, 
84 Ark. 443. But see People v. Mahoney, 18 Cal. 180; 
Heed v. State, 25 Wis. 421; State v. Snell, 46 Wis. 524; 
Wilcox v. State, 3 Heisk. (Tenn.) 110. 

7 State v. Merrick, 19 Me. 398; People v. Chambers, 
18 Cal. 882; Curtis v. State, 6 Cold. (Tenn.) 9; Smith 
vy. State, 58 Ind. 340; 3 Greenleaf Ey. 31. 

8 State v. Smith, 2 Ired. (N. C.) Law, 402; State v. 
Jones, 3 Dev. & B. (N. C.) Law, 122; Jones v. State, 
80 Miss. 653; Commonwealth v. Millard, 1 Mass. 6; 
Pennsylvania v. Myers, Addisons’ (Pa.) Rep. 320; 
State v. Western, 9 Conn. 527; State v. Bennett, 3 
Brey. (S. C.) 514; Garcia v. State, 26 Tex. 209; Jones 
v. People, 12 Ill. 259; State v. Wolff, 15 Mo. 168; State 
v. Bruin, 34 Mo. 587. 

9 Knickerbocker v. People, 43 N. Y. 177; People v- 
Kelley, 28 Cal. 423; State v. Turner, 65 N. C. 592; 
Unger v. State, 42 Miss. 642; Clackner v. State, 33 Ind. 
412; Way v. State, 35 Ind. 409; Territory v. Casio, 1 
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And some cases even hold that the unex- 
plained possession of stolen articles, is, prima 
facie, a guilty possession.” But the better 
opinion is that the presumption of guilt arises 
from a failure to satisfactorily account for 
the possession of the stolen goods, rather 
than from such possession, and that no pre- 
sumption of guilt is authorized until an op- 





_ portunity to explain how the goods came into 


his hands has been afforded the defendant.” 
And some authorities hold that if he gives an 
explanation that is natural, reasonable, and 
probably true, he should be acquitted unless 
the State shows his explanation to be false.” 
It fact, giving such an explanation of his pos- 
session when it was first challenged, has been 
said to impose upon the State the burden of 
disproving its truth.” But other authorities 
hold that the defendant’s account of how he 
eame in possession of the property will not 
necessarily be taken as true, merely because 
the prosecution fails to rebut it,’* especially 
if it be unreasonable. 

The presumption of guilt arising from 
the possession of stolen goods may be 
rebutted without giving an account of 
the manner in which the defendant ob- 
tained them.’* Thus, proof of his pre- 
vious good character,” or of unsuspicious 
conduct on his part while holding the 


Ariz. 485; State v. Wilson (Iowa), 64 N. W. Rep. 266. 
See Commonwealth v. Bell, 102 Mass. 163. 

10 State v. Merrick, 19 Me. 398; State v. Gray, 37 
Mo. 463; State v. Brown, 75 Mo. 317; State v. Jen- 
nings, 81 Mo. 185; State v. Good (Mo. Sup.), 33S. W. 
Rep. 790; State v. Brewster, 7 Vt. 122; Foster v. State, 
52 Miss. 695; State v. Taylor, 25 Iowa, 278; State v. 
Daly, 37 La. Ann. 607; Dillon v. People, 1 Hun (N. 
Y.), 670; Smith v. People, 103 Ill. 82; Hix v. People, 
157 Ill. 882; Keating v. People, 160 Ill. 480; United 
States v. Jones, 31 Fed. Rep. 718. Contra, State v. 
Reece, 27 W. Va. 375; Dobson v. State, 46 Neb. 250; 
Warren v. State, 1 Greene (Iowa), 106. 

Orr y. State, 107 Ala. 35; Smathers v. State, 46 
Ind. 447; Howard vy. State, 50 Ind. 190; Bleaker v. 
State, 180 Ind. 203; Williams v. State, 11 Tex. App. 
275; Hyatt v. State, 32 Tex. Cr. Rep. 580. 

2 York y. State, 17 Tex. App. 441; Lee v. State, 27 
Tex. App. 475; Lacy v. State, 31 Tex. Crim. App. 78; 
Wheeler v. State (Tex. Crim. App.) 41 S. W. Rep. 
615. Contra, Dillon v. People, 1 Hun (N. Y.), 670. 

18 Harris y. State, 15 Tex. App. 411; Ross v. State, 
16 Tex. App. 140; Vaughan v. State, 21 Tex. App. 573. 

4 State v. Kimble, 34 La. Ann. 392. 

Wheeler vy. State (Tex. Crim. App.), 41 S. W. 
Rep. 615. 

% Arispie v. State, 26 Tex. App. 581; Curtis v. State, 
6 Cold. (Tenn.) 9; Clackner v. State, 33 Ind. 412. 
But see State v. Espinozei, 20 Nev. 209. 

1 State v. Crank, 75 Mo. 406; Clackner v. State, 33 
Ind. 412; Jones v. State, 49 Ind. 549. 





goods,'* or evidence tending to establish an 
alibi,” will justify the jury in finding the de- 
fendant not guilty. On the other hand, sus- 
picious acts with regard to the property, such 
as giving an assumed name when selling it,” 
or telling several conflicting stories to ac- 
count for its possession,” or making false 
statements as to its ownership and possession 
when seeking to sell it,” or trading it to an- 
other person, and then seeking to have him 
punished for the theft,” or abandoning the 
property and runhing away upon meeting 
other persons,™ or concealing himself and 
denying his identity after the arrest of his 
codefendant,*™ or attempting to conceal 
the fact that he has possession of the 
property,* may strengthen the presumption 
of guilt arising from the fact of possession, 
and overcome the defendant’s evidence. The 
fact that defendant, who lived near the owner 
of some hogs, sold them at along distance 
from home, taken in connection with the fact 
that they were not in the habit of leaving the 
home range, and were suddenly missing just 
before defendant sold them, was held to war- 
rant his conviction for stealing them.” But 
it is a question for the jury whether, in view 
of all the evidence, the presumption of guilt 
arising from the unexplained possession of 
the stolen goods has been overcome.” Dec- 
larations made by the defendant, at the time 
they were found in his possession, as to how 
he obtained the goods, may be given in evi- 
dence against him,” or in his favor,*® and the 
truth of his explanation may be supported by 
other evidence tending to corroborate it.* 


18 Clackner v. State, 33 Ind. 412; Jones v. State, 49 
Ind. 549. 

19 State v. Sidney, 74 Mo. 390; Howard vy. State, 50 
Ind. 190; Wagner v. State, 107 Ind. 71. 

20 People v. St. Clair (Cal.), 44 Pac. Rep. 234; Freese 
v. State (Tex. Cr. App.), 21 S. W. Rep. 189. 

21 Ford vy. State, 92 Ga. 459. 

22 Duckett v. State, 65 Ga. 591; People v. St. Clair 
(Cal.), 44 Pac. Rep. 234. 

23 Lyon v. State (Tex. Cr. App.), 34 S. W. Rep. 947, 

24 Carreker v. State, 92 Ga. 471; Wagner v. State, 
107 Ind. 71. See State v. Eller, 104 N. C. 853. 

2% State v. Van Winkle, 80 Lowa, 15. 

2 Kennon v. Territory (Okla.), 50 Pac. Rep. 172. 

27 Smiley v. State, 66 Ga. 754; Littlejohn v. State 
(Tex. Cr. App.), 38S. W. Rep. 789. 

23 Wagner Vv. State, 107 Ind. 71; Dobson v. State, 46 


Neb. 250; Curtis v. State, 6 Cold. (Tenn.) 9; State v. 


La Grange (Iowa), 62 N. W. Rep. 664. 

29 State v. Weaver, 104 N. C. 758. 

30 Payne v. State, 57 Miss. 348; Nelson v. People, 22 
Colo. 330; Castelluw v. State, 15 Tex. App. 551; Lopez 
v. State, 28 Tex. App. 343; Walker v. State, 28 Ga. 254. 

31 Nelson v. People, 22 Colo. 330. 






a 

. 
ig 

Fs, 












390 





CENTRAL LAW JOURNAL. 








Such declarations are said to be admissible 
as part of the res geste. It has even been 
held that an explanation of his possession of 
stolen cattle, given several weeks after he had 
sold them, was admissible on behalf of a per- 
son charged with stealing them, where that 
was the first occasion which seemed to call 
for any explanation.” But the admission of 
evidence of declarations made by one ac- 
cused of larceny, in an attempt to explain his 
possession, must be restricted to the time 
when he was first found in possession of the 
stolen property, or first ascertained that his 
right was questioned.** Even where an ex- 
planation of his possession of the goods is re- 
lied on by the defendant, he is not bound to 
offer one that is satisfactory to the jury.™ It 
may be very unsatisfactory, and fall far short 
of convincing the jury; yet, if, after hearing 
and weighing it, they entertain a reasonable 
doubt of his guilt, they should acquit.* 

It is error to exclude an offered explana- 
tion from the jury because it is not plausi- 
ble.” Some authorities hold that any rea- 
sonable explanation consistent with the de- 
fendant’s innocence, especially if it is cor- 
roborated, will overcome the presumption of 
guilt arising from the mere possession of 
another person’s property.* But the jury 
have the same right to disbelieve the defend- 
ant that they have to discredit the evidence 
of any interested witness,” if there is any 
evidence tending to contradict him. And 
it has even been held that a seemingly rea- 
sonable explanation by the defendant of his 
possession may be rejected by the jury, and 
a conviction based upon the single fact that 
he had possession of the stolen property im- 


82 Bennett v. People, 96 Ill. 602; Shackelford v. 
State, 43 Tex. 188; Walker v. State, 28 Ga. 254. 

33 Anderson v. State,11 Tex. App. 576. See Chil- 
dress v. State, 10 Tex. App. 698. 

84 Hampton v. State, 5 Tex. App. 463. See Walker 
v. State, 28 Ga. 254. 

3 State v. Emerson, 48 Iowa, 172; State v. Richart, 
57 Iowa, 245; Hall v. State, 8 Ind. 439; Blaker v. State, 
180 Ind. 203. 

36 State v. Merrick, 19 Me. 398; State v. Hopkins, 65 
Iowa, 240; State v. Peterson, 67 Iowa, 564; State v. 
Manley, 74 Iowa, 561; Hyatt v. State, 82 Tex. Crim. 
Rep. 580; Blaker v. State, 180 Ind. 203. 

8 Carter v. State (Tex. App.), 12S. W. Rep. 740. 

38 Bellamy v. State, 35 Fla. 242; Gilliland v. State, 24 
Tex, App. 524; Cudd v. State, 25 Tex. App. 666. 

89 People v. Wright, 11 Utah, 41; Wheeler v. State 
(Tex. Crim. App.), 41S. W. Rep. 615. But see Tarin 
v. State, 25 Tex. App. 360. 

# Hyatt v. State, 32 Tex. Cr. Rep. 580. 








mediately after the theft.“ The prosecution 
has a right to contradict evidence given by 
the accused in an effort to account for his 
possession of the stolen goods,® either by 
oral or circumstantial evidence.“ And where 
he clain:ed to have bought the property from 
another person, who was not called by the 
State to contradict his statements, although 
present in court at the trial, a conviction 
based on the circumstance of his possession 
was set aside.“ 

Before a presumption of guilt can be 
drawn from the fact that defendant 
had the goods, it must clearly appear 
that they were in fact stolen,” and that the 
defendant’s possession followed the date of 
the larceny.“ Where there was some pro'- 
ability that the owner lost the goods while 
intoxicated, and that the defendant found 
them and converted them to his own use with- 
out any knowledge as to who the owner was, 
it was held that a conviction for larceny 
could not be sustained.“ And where the 
defendant and two witnesses testified that 
the defendant had owned the horse found in 
his possession since it was a colt, a convic- 
tion was set aside because the question 
whether the horse was, in fact, stolen, was 
not submitted to the jury.“ Evidence hay- 
ing been given that the defendant was keep- 
ing the goods at the prosecutor’s request, it 
was held error to instruct the jury as to the 
inference of guilt to be drawn from the pos- 
session of goods that have been recently 
stolen, without predicating it on a finding 
that larceny had, in fact, been committed.® 
It has been held that the admission of the 
defendant, made out of court, that the 
articles found in his possession were stolen, 
is not sufficient to justify his conviction for 
larceny.” So, where the prosecution was 


41 Dillon v. People, 4 Thomp. & C. (N. Y.) 20,1 
Hun, 670. 

42 Turner y. State, 102 Ind. 425. 

43 Franklin y. State (Tex. Cr. App.), 39S. W. Rep. 
680. 

4 Coleman y. State (Tex. Cr. App.), 22 S. W. Rep. 
41. See also, Powell v. State, 11 Tex. App. 401. 

4 State v. Taylor, 25 Iowa, 278; Smathers v. State, 
46 Ind. 447; Blaker v. State, 180 Ind. 203; Green Vv. 
State (Tex. Cr. App.), 31S. W. Rep. 386. 


4 Blaker v. State, 180 Ind. 203. See Vaughan v. 
State, 17 Tex. App. 562. 


47 Bailey v. State, 52 Ind. 462. 

48 James v. State, 36 Tex. Cr. App. 509. 

49 Thomas v. State, 109 Ala. 25,19 South. Rep. 403. 
50 Smith v. State, 17 Neb. 358; Wilson v. State (Tex. 


Cr. App.), 34 S. W. Rep. 284. But see McIntosh ¥- 
State, 52 Ala. 355. 





No. A | 
















Sa 


>Cution 
ven by 
for his 
ther by 
| where 
y from 
by the 
though 
viction 
session 


an be 
ndant 
‘ppear 
at the 
late of 
pro}. 
while 
found 
Wwith- 
r Was, 
reeny 
e the 
that 
nd in 
nvic- 
stion 
, Was 
hay- 
<eep- 
st, it 
0 the 
pos- 
sntly 
ding 
ed.” 
the 
the 
len, 
for 
was 
05,1 


ate, 





Vou. 45 





CENTRAL LAW JOURNAL. 091 











—_ 


unable to identify with certainty the bale of 
cotton which the defendant had, as the prose- 
cutor’s property, it was held error for the 
court to refuse to charge that, in order to 
convict, the jury must believe, beyond a rea- 
sonable doubt, that it was the identical bale 
taken from the prosecutor. If the property 
is only identified as being like that which 
was stolen, its possession alone cannot form 
sufficient evidence that the defendant stole 
it.2 But a mere conflict as to the identity of 
the property stolen and that found in the de- 
fendant’s possession is not sufficient reason 
for setting aside a verdict of guilty.* And 
it has been held that the fact that bills of the 
same general appearance as those which had 
been stolen, but which bore no distinguishing 
mark, were found immediately after the theft 
upon a person charged with stealing them, 
imposes upon him a necessity to account for 
his possession of those found on him. The 
mere fact that a stolen animal was found in 
a herd of stock belonging to and in the pos- 
session of defendant, who had no written 
transfer or bill of sale for it, is not prima facie 
evidence that it was stolen by him,” even 
under a statute which declares the possession 
of another person’s stock without such writ- 
ing to be prima facie evidence that the 
holder stole it. There must have been a 
conscious possession by the defendant to 
constitute guilt, and not the mere com- 
mingling of another’s stock with a herd of 
his own without proof of knowledge on his 
part. And the property must have been 
taken with the felonious intention of stealing 
it, and not under a misapprehension of facts 
as to its ownership.” Much depends upon 
the nature of the property stolen, and the 
circumstances of each particular case. The 


51 Doss v. State, 28 Tex. App. 506. See also Buch- 
anan vy. State, 109 Ala. 7, 19 South. Rep. 410. 

8 State v. Nesbit (Idaho), 43 Pac. Rep. 66. 

38 Branson v. Commonwealth, 92 Ky. 330, 178. W. 
Rep. 1019. 

4 State v. Buckley, 60 Iowa, 471. 

% Schindler v. State, 15 Tex. App. 394; White v. 
State, 21 Tex. App. 339; See State v. Deyoe (Iowa), 66 
N. W. Rep. 783; State v. Reece, 27 W. Va. 375. 

% Robinson vy. State, 22 Tex. App. 129; Moreno v. 
State, 24 Tex. App. 401; Clark v. State, 30 Tex. Cr. 
App. 402. é 

7 State v. Warden, 94 Mo. 648. 

8 State v. Bruin, 34 Mo. 537; State v. Hodge, 50 N. 
H. 510; Price vy. State 21 Gratt. (Va.) 846; Engleman 
Y. State, 2 Ind. 91; Smith v. State, 58 Ind. 340; State v. 
McRae (N. C.), 27S. E. Rep. 78. See People v. Cline, 
88 Cal. 874; State v. Graves, 72 N. C. 482. 











possession of stolen money of a peculiar kind, 
as a combination of rare foreign coins, has 
been held a circumstance entitled to con- 
siderable weight in determining the guilt of 
the person accused of stealing them.” But, 
ordinarily, the possession of stolen money or 
other thing which is constantly changing 
hands, is not, alone, of much weight as evi- 
dence. 

To afford a presumption of guilt, the 
defendant’s possession of the stolen goods 
must have been exclusive.” The mere fact 
that they were found in the defendant’s 
house or rooms does not establish his guilt, 
nor even impose upon him a necessity to ac- 
count for the presence of the goods in that 
place, unless it is also shown that no one else 
had access to the room, or that the goods 
were fastened in a box or closet of which he 
kept the key,” or some other circumstance is 
shown which establishes with reasonable cer- 
tainty the fact that the defendant alone could 
have put them there.“ Where the stolen 
goods were found in the drawer of a bureau 
containing defendant’s clothing, in a bed- 
room which he occupied with two others, it 
was held that defendant’s exclusive posses- 
sion was sufficiently shown. The mere fact 
that a part of the goods were found on de- 
fendant’s premises long after they were 
stolen, unaccompanied by any suspicious cir- 
cumstances, was held not to raise an infer- 
ence of his guilt which would justify his con- 
viction for stealing them.® 

Stolen property having been found in a 
room which the defendant had rented with 
its furniture to another man, who vacated it 
four days after the property was stolen, and 
only a few hours before it was found, the 
court held that a conviction without other 
evidence of the defendant’s guilt could not 
be sustained. And where some stolen hides 


59 People v. Getty, 49 Cal. 581. 

6 Robinson vy. State, 22 Tex. App. 129; State v. 
Lackland (Mo. Sup.), 37 8S. W. Rep. 812. 

6: Gablick v. People, 40 Mich. 292; Turbeville v. 
State, 42 Ind. 490; State v. Griffin, 71 Iowa, 372; State 
v. Castor, 93 Mo. 242. 

62 State v. Kreiger, 4 Mo. App. 584. 

63 Turbeville v. State, 42 Ind. 490. See State v. 
Johnson, 1 Wins. (N. C.) No. 1238. 

64 People v. Wilson (Sup. Ct.), 40 N. Y. Supp. 107, 
affirmed, 151 N. Y. 403, 45 N. E. Rep. 862. 

6 Warren v. State, 1 Greene (Iowa), 106. See 
Moore v. State (Ga.), 25S. E. Rep. 848. 

6 Turbeville v. State, 42 Ind. 490. See Casas v. 
State, 12 Tex. App. 59. 
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were found in the defendant’s barn which 
was open to any one choosing to enter it, 
and the defendant claimed that he knew noth- 
ing about the hides being there, it was held 
that the evidence did not warrant any infer- 
ence of guilt, nor call upon the defendant 
to explain how they came to be there.” A 
stolen bicycle was found, two or three days 
after the theft, at the residence of the ac- 
cused, where he lived alone with his father 
and grandmother, and this fact taken in con- 
nection with his bad reputation for honesty 
and the fact that other stolen property of a 
similar character was also found in his barn, 
was held to justify the jury in finding him 
guilty of the larceny of the bicycle.® And 
where several bales of stolen barbed wire 
were found concealed in a smoke house in 
the defendant’s yard, and he was found 
building a fence of some of the wire, a con- 
viction was sustained, although he denied all 
knowledge of how the wire came to be on his 
place. Also where the evidence showed a 
joint possession of stolen goods on the part 
of the defendant and his room-mate, it was 
held that he was properly convicted of steal- 
ing them.” In fact, the possession of stolen 
goods by one joint defendant may be crimi- 
nating evidence against both, when they are 
shown to have deen together at the time the 
larceny was committed.”” Even though the 
defendant did not own or control the build- 
ing in which the stolen goods were concealed, 
the fact that he visited and examined the 
place in a secret and clandestine manner, 
and any other circumstances showing a guilty 
knowledge on his part, may be given in evi- 
dence, and considered by the jury in deter- 
mining whether the defendant stole the goods 
and placed them there.” But evidence of 
such a secret visit is not sufficient to justify 
a conviction for larceny, where it discloses 
other apparent reasons for stealth and secrecy 
besides a guilty knowledge that stolen goods 


67 People v. Hurley, 60 Cal. 74. See Funderburg v. 
State (Tex. Cr. App.), 34S. W. Rep. 613. 

68 People v. Wright, 11 Utah, 41. See State v. Van 
Winkle, 80 Iowa, 15. 

6 Pitts v. State (Tex. Cr. App.), 30 S. W. Rep. 
359. 

70 People v. Niclosi (Cal.), 34 Pac. Rep. 824. See 
Young v. State, 24 Fla. 147; State v. Raymond, 46 
Conn. 345. 

71 State v. Phelps, 91 Mo. 478. 

72 Smathers v. State, 46 Ind. 447. See State vy. Fil- 
more, 92 Iowa, 766. 








were concealed in the building visited,” 
Thus, evidence that the defendant went to ap 
uninhabited house half a mile from his home 
atone o’clock at night in company with 
woman, who ran away when persons that had 
been watching the house approached, and 
that property which had been stolen two days 
before, was found in the house, does not war- 
rant his conviction for larceny.“* Where eyi- 
dence given on behalf of the defendant, and 
not disputed by the State, showed that the 
person found in possession of stolen property, 
had found it and immediately taken steps to 
learn the owner’s name, but refused to sur- 
render it until a reward was paid, a convic- 
tion for larceny was set aside.” A failure to 
instruct the jury on the subject of exclusive 
possession was held not to be reversible er- 
ror, where the undisputed evidence was that 
the stolen goods were concealed about the 
person of the accused.” 

The presumption of guilt arising from 
the possession of property recently stolen 
is nct a presumption of law,” nor is 
it in any sense, conclusive,* but is 
merely an inference of fact,” which the jury 
have a right to consider in connection with 
the other circumstances of the case as estab- 
lished by the evidence. The question 


73 State v. Rice, 83 N. C. 661. 

74 State v. Rice, 83 N. C. 661. 

75 State v. Arkle, 116 N. C. 1017. See People vy. 
Hendrickson (Sup. Ct.), 46 N. Y. Supp. 402. 

76 Galvin v. State, 93 Ind. 550. 

77 State v. Rights, 82 N. C. 675; Griffin v. State, 86 
Ga. 257; State v. Bellamy, 35 Fla. 242; Hall v. State, 8 
Ind. 489; Smith v. State, 58 Ind. 340; State v. Hodge, 
50 N. H. 510; Lee v. State, 27 Tex. App. 475. But see 
contra: State v. Turner, 65 N. C. 592; Commonwealth 
v. Millard, 1 Mass. 6; Mondragon v. State, 33 Tex. 
480; State v. Brady, 27. Iowa, 126; State v.‘ Richart, 57 
lowa, 245; State v. Hessians, 50 Iowa, 135. 

78 Boykin v. State, 34 Ark. 448; Way v. State, 35 Ind. 
405; Fisher v. State, 46 Ala. 717; Curtis v. State, 6 
Cold. (Tenn.) 9; Faulkner vy. State, 15 Tex. App. 115; 
State v. Kelley,9 Mo. App. 512. But see State v. 
Moore, 101 Mo. 316; Gablick v. People, 40 Mich. 292. 

79 State v. Hodge, 50 N. H. 510; State v. Heaton, 28 
W. Va. 773; State v. Hale, 12 Oreg. 352; Davis v. State, 
50 Miss. 86; State v. Richart, 57 Iowa, 245; State v. En, 
10 Nev. 277; Thomas v. State, 48 Tex. 658; Common- 
wealth v. Randall, 119 Mass. 107; Oxier v. United 
States (I. T.), 38S. W. Rep. 331. 

8 Robb v. State, 35 Neb. 285; Dobson vy. State, 46 
Neb. 250; Reed v. State, 54 Ark. 621; People v. Ah Ki, 
20 Cal. 177; People v. Antonio, 27 Cal. 404; People v- 
Titherington, 59 Cal. 598; People v. Fagan, 66 Cal. 
534; Conkwright v. People, 35 Ill. 204; Ingalls v. State, 
48 Wis. 647;° Matthews v. State, 61 Miss. 155; State ¥. 
Rights, 82 N. C. 675; State vy. Kelley, 73 Mo. 608; Me- 
Coy v. State, 44 Tex. 616; Pollard v. State, 33 Tex. 
Crim. App. 197; Wagner v. State, 107 Ind. 71; Hanna 
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whether such possession is a criminating fact 
js for the jury and not for the court. Even 
where a guilty possession is shown it does not 
necessarily follow that the defendant is 
guilty of larceny. His crime may be that of 
receiving stolen goods.® 

The length of time that must elapse 
after the larceny of goods before their 
possession shall cease to be considered 
as tending to show guilt, is, as a rule, 
purely a question of fact for the jury.® 
But the presumption of guilt should seldom 
be indulged unless the defendant's posses- 
sion of the goods followed soon after the 
theft, or there were strong corroborative cir- 
cumstances pointing to his guilt.“ It has 
been said that such possession alone will not 
raise a presumption of theft by the possessor, 
unless it follows so soon after the larceny 
thathe could not well have come by the 
property except by stealing it; but the 
cases generally give no other statement as to 
the precise time than that it must have been 
“recent.’’* A conviction based solely upon 
the defendant’s possession of stolen property 
will be set aside where the evidence fails to 
show that he had it in his possession soon af- 
ter the theft.’ Evidence of the possession of 
county orders five months after they were 
stolen, and of the possession of some har- 
ness eleven months after,® have been held 
proper for consideration by the jury in con- 
nection with other facts tending to criminate 
the accused. And where the defendant was 
found in possession of a cow nearly a yéar 


vy. State (Ind. Sup.), 47 N. E. Rep. 628; State v. 
Taylor, 25 Iowa, 273; Young v. State, 24 Fla. 147; Cur- 
tis v. State, 6 Cold. (Tenn.) 9; Price v.{State, 21 
Gratt. (Va.) 846. 

Robb y. State, 85 Neb. 285; Dobson y. State, 46 
Neb. 250; State v. Walters, 7 Wash. 246; State v. Me- 
Rae (N. C.), 27S. E. Rep. 78; Oxier v. United States 
(Ind. Tex.), 38S. W. Rep. 331. See State v. Richart, 
ST Towa, 245. 

* State v. Tucker, 76 Iowa, 232; Wheeler y. State 
(Tex. Crim. App.), 41S. W. Rep. 615. See Hill v. State, 
18 Ala. 1; Hernandez v. State, 9 Tex. App. 288. 

§% Blaker v. State, 130 Ind. 203; State v. McRae (N. 
C.), 278. E. Rep. 78. 

4 Blaker y, State, 130 Ind. 203; Gablick v. People, 
40 Mich, 292. 

° Gregory y. Richards, 8 Jones (N. C.), Law, 410; 
Jones y, State, 26 Miss. 247; Gablick v. People, 40 
Mich. 292, See State v. Kinman, 7 Rich. (S. C.) 497; 
Orr v. State, 107 Ala. 35. 

® See cases cited in this article. 

" Shepherd y. State, 44 Ark. 39. 

® Engleman v. State, 2 Ind. 91. 

® State v. Miller, 45 Minn. 521. 





after the owner had left heron a ranch in an- 
otber county it was held that the question of 
recent possession was for the jury under 
proper instructions.“ And the lapse of two 
months between the larceny and the time of 
finding the stolen goods in the defendant’s 
possession was said not to affect the pre- 
sumption that he stole them.®! On the other 
hand, a conviction based on the unexplained 
possession of a horse three years after it 
was stolen was set aside.” Also a con- 
viction based upon the possession of .a 
cow two years after she was stolen ;* and the 
possession of a feather bed five months, and 
of a horse six months,” after they were stolen 
have been held not sufficiently recent to raise 
a presumption that the possessors stole them. 
Where the defendant was found in possession 
of a stolen coat eighteen months after the 
larceny was committed, it was held that the 
presumption of his baving stolen it was too 
slight to warrant a conviction based upon it.® 
And evidence that four years after the theft 
of a steer, an animal having the same brand 
was claimed from the witness as the property of 
the person from whom the indictment charged 
that.it was stolen, and the defendant, upon de- 
mand, paid back to the witness the purchase 
money whi¢h he had received for the steer, 
was held irrelevant.” Naturally, the shorter 
the time which elapses between the larceny 
and the discovery of the property in the de- 
fendant’s possession, the stronger will be the 
inference that he stole it; but the weight of 
this inference should be left to be determined 
by the jury. The true rule to be dedudce 
from the cases would seem to be that the pos- 
session of property which has been recently 
stolen is a circumstance pointing to the pos- 
sessor’s guilt, which may properly be intro- 
duced in evidence on his trial for larceny, 
and considered by the jury with all other 
facts and circumstances tending to show his 
guilt or innocence ; and the jury are bound to 


Willis v. State, 24 Tex. App. 586; Florez v. State, 
26 Tex. App. 477. 

91 State v. Bennett, 3 Brev. (S. C.) 514. 

9% Romero v. State, 25 Tex. App. 394. 

% Matlock v. State, 25 Tex. App. 654; Beck v. State, 
44 Tex. 430. 

* Yates v. State, 37 Tex. 202. 

% Bragg v. State, 17 Tex. App. 219. 

% State v. Jennett, 88 N. C. 665. 

7 Williamson v. State, 13 Tex. App. 514. 

% Blaker v. State, 130 Ind. 203; State v. Rights, 82 
N. C. 675; State v. Turner, 65 N. C. 592; State v. Jen- 
nett, 88 N. C. 665; State v. Lange, 59 Mo. 418. 
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convict if all the evidence taken together, 
satisfies them of the defendant’s guilt be- 
yond a reasonable doubt, and to acquit if it 
does not. 
Louis B. Ewsank. 
Indianapolis, Ind. 








WILLS—BENEFICIARY—SUBSEQUENT DESIG- 
NATION. 


DENNIS v. HOLSAPPLE. 


Supreme Court of Indiana, September 16, 1897. 


A will designating as the beneficiary the person 
who should thereafter do certain acts for the testator, 
certified to by the testator, is valid as to such disposi- 
tion of property. 


JORDAN, J.: This was a proceeding in the 
lower court by the appellee, Ella Holsapple, to 
secure a construction of the last will of Emily J. 
Shull, deceased, and to obtain an order directing 
the appellant, the administrator, to turn over to 
the former certain property to which she claimed 
to be entitled as a devisee under the will in ques- 
tion. She prevailed in the action, and obtained 
the relief demanded. Prior to the institution of 
this proceeding, the will had been duly probated, 
and appellant appointed as administrator of the 
estate with the will annexed. The errors assigned 
are based upon the sufficiency of the complaint 
upon demurrer, and overruling appellant’s mo- 
tion for anew trial. The will over which the 
controversy arose was duly executed by Emily J. 
Shull on April 9, 1889, and was probated in the 
circuit court of Washington county, Ind., Jan- 
uary 7, 1896, in which county the testatrix re- 
sided and died. ‘The will, omitting the attesting 
clause, is as follows: ‘The following is the last 
will and testament of Emily J. Shull of Salem, 
Indiana, to-wit: So far as my property which I 
leave at my death is concerned, I declare the fol- 
lowing to be my desire and will: Ist. Any valid 
debts due from me at my death shall be paid. 
2d. I command that my funeral at my death 
shall be decent, and rendered in a proper man- 
ner. 3d. AlsolI direct my executor to erect at 
my grave a proper monument not to cost less than 
seventy-five dollars ($75.00). 4th. Whoever shall 
take good care of me, and maintain, nurse, clothe, 
and furnish me with proper medical treatment at 
my request, during the time of my life yet when 
I shall need the same, shall have all my property 
of every name, kind, and description left at my 
death. 5th. The person or persons whom shall 
be selected by me to earn my estate, as provided 
in 4th clause, shall have a written statement 
signed by me to that fact, to entitle her, him, or 
them to my estate. 6th. Samuel B. Voyles of 
Salem is nominated for my executor of this will. 
[Signed] Emily J. Shull.’’ On January 6, 1895, 
the testatrix wrote and sent the following letter 








you to come, and stay with me. I don’t think] 
can live many weeks. If you don’t come, I yijj 


try and get some of Lina Clark’s to stay. Ifyoq — 


don’t come, you will rue it. I have made 

will, and whoever stays with me at my last houy 
gets everything I leave except funeral expenses 
paid. I don’t want your father or the Shullstp 
have a cent of my earnings, and want you to haye 
everything I have after my death and funeral ex. 
penses are paid. Don’t fail tocome. Emily], 
Shull.”’ This letter, together with the will, upon 
the trial, over appellant’s objections, was ad- 
mitted inevidence. There is no controversy over 
the facts. Among other things, it was admitted 
by the parties upon the trial that appellee was 
the granddaughter of the testatrix, and the per- 
son to whom the letter above set out was ad- 
dressed; that she received the same, and in re- 
sponse to the request therein she came, and re- 
mained with Mrs. Shull, waited upon, and took 
care of her until she died. The contention, sub- 
stantially, of appellant’s learned counsel is: {1) 
That the will isinvalid, for the reason that it doe 
not name any devisee; (2) that the testatrix un- 
dertook, by her pretended will, to reserve to her- 
self the right or power to name the beneficiary 
by the written statement mentioned in the will, 
and which was written after the execution thereof, 
They further insist that the person to whom Mrs. 
Shull attempted to bequeath her estate is not 
made certain by the will, and that the latter does 
not furnish the means by which a devisee can be 
identified. For any and all of these reasons they 
insist that under the law the will is void, and the 


court erred in admitting it and the letter in ques — 


tion in evidence, and in hearing evidence to iden- 
tify appellee as the beneficiary under the will. 
We concur with the contention of counsel for ap- 
pellant that a testator, under the law, is notat- 
thorized or invested with the power of reserving 
in his will the right to name or appoint a legate 
or devisee by means of a written statement or ia- 
strument of the character or kind as is the letter 
heretofore referred to, and set out in this opinion. 
Neither are courts permitted to receive extrinsit 
evidence in order to add to, vary, or change the 
literal meaning of the terms of a will, or to give 
effect to what may be supposed or presumed 
have been the unexpressed intention of the ts 
tator. However, it is a ,well-affirmed legal prit- 
ciple that a will may be explained by such ev 
dence—First, as to the person intended; second, 
the thing intended; third, the intention of the 
testator, as to each, when the employment of such 
evidence does not result in making more or less# 
the will than its terms import. Or, in other words 
the law never opens the door to parol evident 
in order to add to or take from such instr 
ment, but for the legitimate purpose only of 
applying their terms or provisions to the objec® 
or subjects therein referred to, and in order@ 
reach a correct interpretation of such languag? 
or terms as are therein expressed. Grimes” 





to the appellee: ‘‘Well, Ella, Iam sick. Iwant 
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Harmon, 35 Ind. 198; Daugherty v. Rogers, 119 
Ind. 254, 20 N. E. Rep. 779; Sturgis v. Work, 122 
Ind. 134, 22 N. E. Rep. 996; Hartwig v. Schiefer 
(Ind. Sup.), 46 N. E. Rep. 75. Courts, however, 
in the main, entertain great respect for the will 
of those who are dead, and it is always their 
earnest desire to carry into effect the terms and 
provisions therevf, and it is only when the in- 
strament violates, or is not in accord with, the 
well-settled rules of law, or is utterly uncertain, 
that the carrying out of the disposition of the es- 
tate thereunder is denied. The authorities fully 
affirm the rule that it is not essentially necessary 
that the testator, in his will, name the legatee or 
devisee, in order to give effect to the bequest. It 
is sufficient if he is so described therein as to be 
ascertained and identified. 1 Redf. Wills, p. 274. 
See Schouler, Wills, §§ 573, 584-586, 592, 593; 
Beach, Wills, p. 148, § 83; Cheney v. Selman, 71 
Ga. 384; Hart v. Marks, 4 Bradf. (Sur.) 161; 
Stubbs v. Sargon, 2 Keen, 255; Jd., 3 Mylne & C. 
§07. Extrinsic evidence, however, in such cases, 
does not create the devisee or legatee, but only 
serves to point out the person intended as such 
by the testator in his will. In Hart v. Marks, 
supra, in course of the opinion, it is said: ‘*Parol 
proof may always be used to apply the will; that 
is, to ascertain the person intended by the testa- 
torbyadescription. * * * Itisentirely com- 
petent to point out by proof the person who an- 
swers the description of a legatee as contained in 
the will.’ The will involved in the case of 
Stubbs v. Sargon, supra, devised certain freehold 
estates to trustees, the annual income of which 
was to be paid to the sister of the devisor during 
the life of the former, and after her death to dis- 


pose of the estate to the partners of the testatrix. 


who should be in partnership with her at the 
time of her death, or to whom she might have 
disposed of her business. The court held in that 
appeal that this was a good devise to the persons 
to whom it was ascertained that the testatrix had 
disposed of her business in her life-time. In 1 
Redf. Wills, p. 275, the learned author, in his 
comments upon this decision, says: ‘‘This was 
regarded as nothing more than a description of 
the legatee instead of naming him, and we sup- 
pose the right to do that was never questioned. 
And whether the legatee were to be ascertained 
at the date of the will, or at the death of the 
testator, or upon the determination of an inter- 
vening estate, which should only begin at the de- 
cease of the testator, has never been considered 
material. One may give real or personal estate 
this wife, to the children of his brother, or to 
the next of kin of the testator, after the decease 
of all of his lineal descendants, and in all of these 
cases,and in many others, the devisee may be so 
expressed as to raise a serious question, not only 
inregard to the identity of the persons, which 
may be ascertained by extraneous evidence, but 
also as to the period at which the description of 
the persons or classes is to be applied, and this 
Must be removed by legal construction. But we 





have never supposed any doubt could exist in re - 
gard to the complete disposition of the property 
under such a devise.”’ 

In the light of the principles declared and sup- 
ported by the authorities to which we have re- 
ferred, and others of a like import, we may pro- 
ceed to consider and determine the question 
involved under the will in controversy. An ex- 
amination of its terms and provisions discloses 
that the evident intent and purpose of the 
testatrix thereunder was to make, at her death, 
the object of her bounty the person who, at her 
request, should take good care of her, and pro- 
vide for and administer to her wants and neces - 
sities as therein provided. The manifest purpose 
of the provision embraced in clause 5, when con- 
strued in connection with clause 4, was to fix or 
declare what should be the requisite proof of the 
fact that the person who performed the required 
services and complied with the conditions im- 
posed by clause 4 had been selected and re- 
quested to do so by the testatrix. The written 
statement, as mentioned, was to be the evidence 
of such fact. The provision of clause 5 cannot 
be considered as a reservation to appoint in 
the future, under the written statement referred 
to, the person who was to take the property 
bequeathed. The statement or request, sub- 
stantially signed and sent to appellee by Mrs. 
Shull, in pursuance of this provision in her 
will, was not testamentary. No one was ap- 
pointed thereby to take the estate devised. It 
simply advised appellee of the provisions made 
by the will,‘and requested her to come and stay 
with the testatrix, and could be employed only 
as it was upon the trial to aid in the identifica- 
tion of the person described, and declared in the 
will to be entitled to the bequest. The will, al- 
though not skillfully drawn, nevertheless, we 
think, made a complete disposition of all Mrs. 
Shull’s estate. It is true, as insisted, that it did 
not name any particular person as devisee, nor 
was there any one at the time of its execution who 
occupied the status, or answered to the benefi- 
ciary therein described; still, however, it so des- 
ignated the person whom the testatrix contem- 
plated and intended should have the estate 
bequeathed that he or she, by the means thereof, 
at her death, could be clearly identified and as- 
certained by the aid of extraneous facts. It was, 
at least in this repect, sufficiently certain as to 
fall within the principle of the ancient maxim of 
the law, ‘‘Id certum est quod certum reddi potest.” 
The testatrix substantially declared therein that 
‘‘whoever, at her request, performed the services 
exacted thereunder, and complied with the con- 
ditions imposed, should have all of her property 
of every name, kind, and description,’’ and fur- 
ther provided that the person selected by her to 
serve as mentioned should have the statement 
referred to in clause 5. These facts were the 
standard or test by which the beneficiary was to 
be determined. In the search to ascertain the 
person entitled to the property according to the 
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terms of the instrument it was legitimate to 
prove all facts referred to in the will going to 
identify such person. 7 Am. & Eng. Enc. Law, 
p. 93. The will is not in the condition it would 
be had the name of the devisee been entirely 
blank, with no sufficient terms or provisions 
therein descriptive of the beneficiary intended. 
Under such circumstances parol evidence could 
not be invoked, and the will would be void in this 
respect for uncertainty. Appellee is the only one 
who claims under the will the property devised. 
The evidence, together with the agreement of the 
parties, conclusively shows that she, at the time 
of the death of the testatrix, occupied the status, 
and in all respects responded to the person de- 
scribed to whom Mrs. Shull intended her estate 
to go; while the insistence of appellant’s counsel 
may be conceded, that in making her will Mrs. 
Shull left the person whom she thereby intended 
to become the object of her bequest to depend, in 
a sense, upon the happening of future events. 
This person, it is true, depended upon the future 
volition of the testatrix in being chosen,to per- 
form the exacted services, and upon the consent 
of the latter in accepting the request, and in dis- 
charging the obligation imposed by the will; but 
the subsequent volition exercised by Mrs. Shull in 
this respect cannot be deemed or considered in a 
legal sense as testamentary in its nature or char- 
acter. It is no more so than had she been a feme 


sole at the time she executed her will, and thereby 
devised her estate to her surviving husband. To 


illustrate: An unmarried man may make a valid 
bequest to his wife and children, although he 
has neither at the execution of the will. If, how- 
ever, he leaves surviving hit either a widow or 
children at his decease, she or they, as the case 
may be, would take under the will, though not 
sustaining that relation to him at the date of its 
execution. That this would be the result, under 
such a will, it is said in a footnote in 1 Redf. 
Wills, p. 276, has never been question, although 
the person who became the wife of the testator 
depended, in a sense, upon the future will of the 
testator in making the selection, and also upon 
the consent of the person who became his wife. 
Without further extending this opinion, we sus- 
tain the validity of the will in dispute, and, un- 
der the circumstances of the case, the court did 
noterr in admitting in evidence the letter or 
statement in question, nor in admitting the other 
facts to prove that appellee was the person who, 
at the request of the testatrix, discharged the ob- 
ligations imposed by the will. The complaint 
was sufficient for the relief demanded, and the 
demurrer thereto was properly overruled, and 
also the motion for a new trial. Judgment af- 
firmed. 


NoTE.—The law requires the performance of cer- 
tain acts in order to make a testamentary disposition 
of property, and such acts cannot be dispensed with; 
otherwise the law could be evaded. The whole will 
must be expressed in the testament, executed as the 
law requires. Langdon v. Astor’s Ex., 16N. Y. 9; 
Thompson v. Quimby, 2 Bradf. (Sur.) 449; Johnson v. 


, provided the will 





SS 


Ball,5 De G. & S. 85. The testator may confer boun. 
ties absolutely or on conditions, but he cannot reserve 
the power to make future conditions by instrumenty 
not attested in the mode required for wills, or to de. 
clare that acts indifferent as to his bequests should 
avail according to his future pleasure as a revocation 
efthem. Langdon v. Astor’s Ex., 16 N. Y. 9; Croker 
v. Hertford, 4 Moore, P. C. 339. <A reservation ina 
will to charge the estate with certain debts, if he 
should thereafter so declare, was considered void 
to any such declaration not contained in a writing 
executed in the mode required for wills. Rosey, 
Cunynghame, 12 Ves. 294. A testator cannot reserye 
in his will a power to charge his real estate with the 
payment of legacies contained in a subsequent unat 
tested codicil. Whytall v. Kay, 2 Myl. & K. 765. 4 
devised property to B, stating that he knew that B 
would make good use of it and dispose of it according 
to A’s wishes. A paper found among A’s effects, 
which contained his wishes, was not allowed to be 
used to ascertain the wishes of the deceased. Briggs 
v. Penny,3 DeG. & S. 525; Johnson v. Clarkson, § 
Rich. Eq. 305. A willed certain property to B; he 
told B that he should hold the property in trust and 
he would thereafter instruct him as to the trusts, A 
letter found among A’s effects addressed to B which 
specified the trusts, was disregarded, because it was 
not executed in the manner required for wills. Boyes 
v. Carrett, 26 Ch. Div. 531; Johnson v. Clarkson, 
8 Rich. Eq. 305. A will conveyed land to 
trustees, providing for several successive remainders 
in tail and finally to such persons and under such 
conditions as the testator should by any deed or in- 
strument, attested by two or more witnesses, ap- 
point. He made a deed attested by two witnesses, 
appointing the remainder to A. It was held, that the 
deed was testamentary, not being designed to take ef- 
fect till after the testator’s death,and was void, because 
it was not attested by three witnesses, as ‘required by 
law in case of testaments. Habergham v. Vincent,? 
Ves. Jr. 204. A will may ‘refer {to another paper, 
so describes {it that it may be 
identified by such description; in that case it becomes 
a part of the will, no matter how it is executed. 
Chambers v. McDaniel, 6 Ired. 226; Tonnele v. Hall,¢ 
Comst. 140; Johnson vy. Clarkson, 3 Rich. Eq. 305; 
Smart v. Prujean, 6 Ves. 560. But if this paper is ex 
ecuted after the execution of the will, it can have 00 
operation as a testamentary paper, unless executed 
itself in the mode prescribed for wills. Johnson’. 
Clarkson, 3 Rich. Eq. 305; Chambers v. MeDaniels, 
supra; Tonnele v. Hall, supra. A in his will pro 
vided for the disposition of certain property, stated to 
be contained in schedules A and B, to be annexed to 
the will. When the will was signed, the schedules 
were not made. These schedules were refused pre 
bate. Jn re Hunt, 2 Robt. Eccl. 622. A will specified 
that certain personal property enumerated in a sched: 
ule accompanying the will and signed by the testator, 
which schedule was never attached to the will, should 
go to the parties named in the schedule and in the 
proportions therein specified. This schedule was tf 
jected, since it was not itself attested as @ will. 
Thompson v. Quimby, 2 Bradf. (Sur.) 449. On the 
other hand, a legatee need not be named, if he be 
so described, that he may be identified. Cheney % 
Selman, 71 Ga. 384; Hart v. Marks, 4 Bradf. (Sur) 
161. So it was held, that if a testator left a legacy t 
A and specified that if he subsequently advan 
money to A and entered it in his books as being 
account of the legacy, that such money was to be 
deducted from the legacy; that such provision 
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would be enforced; that the legacy was a gift upon 
condition. Langdon v. Astor’s Ex., 16 N. Y. 9 
It was considered, that land charged with legacies by 
a will is liable to legacies given by an unattested 
codicil. This is an ambiguous decision, for it is ex- 
pressly stated by one of the judges, that such right to 
charge the land does not proceed from a power re- 
served tv the testator by his will to increase the 
charges against the land by a future act, because no 
one can reserve a power to act against the forms the 
Jaw has prescribed. Habergham y. Vincent, 2 Ves. 
Jr. 204. It will be seen that the question presented 
in the principal case is a very close one. There are 
yery few decisions to be found in the books on the 
question in the form held presented. The case of 
Stubbs v. Sargon, mentioned in the principal case, 
seems to stand almost alone. Mr. Jarman after a 
review of this question, says: “The question is 
therefore: Is the supplementary act testamentary? 
It itis, the devise is void; if it is not, then, although 
itisthe sole act of the testator, the.devise is good.” 
Jarman on Wills (Bigelow, 6 Ed.), 135, star paging 
103. 

St. Louis, Mo. S. S. MERRILL. 





JETSAM AND FLOTSAM. 


USE OF MAILS FOR LOTTERIES. 


Acomplete overthrow of the act of congress against 
the use of the mails for lottery purposes will result 
from the recent decision of the United States Circuit 
Court in Kentucky by Judge Barr in the case of 
Hoover v. McChesney, 81 Fed. Rep. 472, unless that 
decision is reversed. It holds that the right of a citi- 
zento use the mails is a property right of which he 
cannot be deprived without due process of law, and 
that the exclusion from the mails by the postmaster 
general of all matter directed to a person engaged in 
conducting alottery cannot be authorized by congress, 
as this denies him the use of the mail even for lawful 
purposes. While it holds that a corporation engaged 
in such business may be entirely denied the use of the 
mails,on the assumption that all matter sent to it 
would be unmailable, it rejects this rule in case of a 
citizen. Therefore it is held that letters directed to 
snindividual without anything to indicate that they 
relate to lottery business cannot be excluded, but 
those directed to him with words indicating his con- 
bection with a lottery company may be excluded. 

The constitutional guaranty against unlawful 
searches nnd seizures is also held in that case to be 
Violated by returning sealed letters or packages to the 
dead letter office as unmailable if there is nothing on 
them to show their unlawful character. That consti- 
tutional provision was also held in Re Jackson, 96 U. 
8. 727,24 L. ed. 877, to be violated by opening sealed 
— for the purpose of detecting their illegal con- 
ents, 

The result is that mails can be used for lottery pur- 
poses ad libitum if the matter sent is inclosed in sealed 
envelopes addressed merely in the name of an individ- 
ual without anything on the outside to show a con- 
hection with a lottery. Itis not easy to see any con- 
stitutional way of preventing this, although we may 
hope it will be found by the higher court on review- 
ing this decision —Case and Comment. 


THE KANSAS CITY LIVE STOCK EXCHANGE DECISION. 


In his recent decision in the United States District 
Court, D. Kansas, in Greer, Mills & Co. against the 


Kansas City Live Stock Exchange, Judge Foster re- 
marks: ‘It must also be admitted that a properly 
conducted agency or medium through which the 
vendor and vendee may readily sell and buy every- 
thing that enters into commerce or trade is de- 
manded by the business interests of the whole coun- 
try; but this agency should not be permitted to tam- 
per with or in any way restrain the natural flow of 
the stream of industry orcommerce.” This language 
may be taken as typical of the general judicial atti- 
tude toward commercial exchanges. That these 
agencies are inevitable outgrowths of modern busi- 
ness life is recognized, while at the same time they 
are restrained from setting themselves up as superior 
to the law of the land. Evenin the purely internal 
relations of these bodies, the courts have not hesitated 
to interfere to prevent unjust and arbitrary action, 
such as the expulson or disqualification of members 
without the assignment of good cause and a fair hear- 
ing on the merits. Matter of Lurman, 90 Hun, 303, 
affd. 149 N. Y. 588; Ryan v. Cudahy (Ill.),41 N. E. 
Rep. 761. 

The Live Stock Exchange decision enures both to 
the benefit of members of the exchange and the out- 
side world. It seems that one of the rules of the Kan- 
sas City Exchange forbids a member to transact busi- 
ness with any person violating any rule ofthe ex- 
change or with an expelled or suspended member. It 
may possibly be that the prohibition of business rela- 
tions with expelled or suspended members would be 
upheld asa legitimate disciplinary measure. Even 
this is doubtful. A member might suffer expulsion 
for some merely technical violation of rule, not in- 
volving moral turpitude or serious disregard of gen- 
eral business customs. If such person chose under 
the circumstances to remain outside the exchange, 
while, of course, members would be precluded from 
dealing with,bim ‘on change,” it is not improbable 
that a regulation against their trading with him out- 
side would itself be held nugatory as a boycott. More- 
over, the rule in question, according to the practical 
interpretation put upon it, goes farther, the provis- 
ion as to persons violating any rule of the exchange 
being made applicable to persons who have never been 
members, so that a member is prevented from doing 
business with entire strangers. This amounts toa 
barefaced boycott both against the offending member 
and his outside customers. Judge Foster says: 

It isshown beyond cavil that the entire member- 
ship of the association regards a commission mer- 
chant attempting to do business atthe Kansas city 
stock yards without joining the exchange as one vio- 
lating this rule and treat him accordingly. And this 
construction is a natural one, for a compliance with 
the rules of the exchange requires a party to sub- 
scribe toits rules and by-laws and to pay a mem- 
bership fee, which is now $2,500, to pay his as- 
sessments, and observe all other requirements, 
including the fees and commissions fixed for 
handling live stock, and it may well be said that any 
dealer or broker does business in violation of these 
rules who does business at all and fails to join the as- 
sociation. The testimony «iscloses several instances 
of parties attempting to enter the field and do busi- 
ness there without joining the exchange, an/ inevery 
instance, unless protected by the courts, they have 
been compelled to abandon the undertaking. 

All parties now engaged in the business are mem- 
bers of the exchange except Greer, Mills & Co., who 
are making a fight in the courts to maintain their 
business, and are temporarily protected by injunction. 
It appears from the testimony that any person or 
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partnership attempting to carry on business inde- 
pendent of the association is invited to apply for 
membership, and if he fails to do so, or if rejected, he 
attempts to proceed, his name is written on a black- 
board kept for public use in the exchange buildings, 
and all members are warned against dealing with him. 
This admonition is strictly obeyed, and such person 
is boycotted. : 

The outcome is inevitable; the combined opposi- 
tion of 300 men against one can produce but one re- 
sult. Almost every puschaser or vendor of live stock, 
including the great packing houses, does business 
through commission merchants, and nearly the entire 
volume of live stock received at the yards is con- 
signed to and controlled by these merchants, mem- 
bers of the exchange. In vain does the outside 
dealer offer attractive bargains for the sale or pur- 
chase of stock; they will have no intercourse with 
him. This state of affairs is known and circulated 
among stock growers and shippers, and they dare not 
ship their stock to this boycotted broker or firm. 
These facts are established and amplified by a multi- 
tude of witnesses. 

The coercion by boycott to vecome a member of the 
exchange is substantially analagous to the coercion 
upon workingmen to join a trade’s union, by procur- 
ing discharge from employment and preventing out- 
side laborers from obtaining work, condemned as in- 
valid and illegal by the New York Court of Appeals 
in State v. Galen, 152 N. Y. 33. Upon the ground of 
interfering with interstate commerce, if it be tenable, 
or upon any ground which would give a federal 
court jurisdiction, the District Court of the District 
of Kansas was authorized to grant relief. Undera 
very liberal construction of the anti-trust law the 
facts as reported would disclose an unreasonable re- 
straint of trade and an attempted monopolization. 
Circumstances essentially similar have already been 
held proper ground for judicial intervention in many 
courts, both federal and State, on general principles 
of law without the sanction of any particular stat- 
ute. 

Some legal writers have condemned the courts for 
taking cognizance of litigations of this class (the 
criticisms have usually been called forth in cases of 
boycotts in the interest of combinations of laborers), 
on the ground that merely economic questions and the 
legitimate strife of antagonistic social forces were in- 
volved, with which law courts had no proper concern. 
There bave undoubtedly been too many essays on 
political economy interjected into judicial opinions. 
But this recent Live Stock Exchange decision is an 
additional illustration of the propriety and utility of 
the courts administering the principles of justice and 
law in industrial controversies, whether against boy- 
cotts by labor or by capital. Itis the essential func- 
tion of the courts to supply means of peaceful adj udi- 
cation, whether a conflict be between aggregations or 
classes of men or between individuals. The law- 
abiding spirit, which the courts must foster by earn- 
ing and enforcing respect for the law, isthe most 
potent influence against arbitrament by violence.— 
New York Law Journal. 








CORRESPONDENCE. 


STATUTORY LIEN OF JUDGMENT. 


To the Editor of the Central Law Journal: 
Will somebody tell me what States, outside of Ohio, 
Wyoming and Nebraska have the provision that a 





judgment on which execution does not issye ins 
given time loses its preference as against Other bong 
Jide judgment creditors? 


CRITICISM OF THE OFFICIAL ACTION OF JUDGES, 


To the Editor of the Central Law Journal: 

In No. 16, Vol. 45, page 305, CENTRAL Law Joury, 
I notice article on the right of citizens to criticise the 
action of judges. Appropos to the subject, see Jack 
son v. State, 21 Texas Reports, 668. It in an Old case, 
but juicy. D. HT. 
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Of ALL the Current Opinions of ALL the Stslt 
and Territorial Courts of Last Resort, and @ 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes 4 
Recent Decisions, and except those Opinions i» 
which no Important Legal Principles are Dit 
cussed of Interest to the Profession at Largé. 
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1, ACCOUNT—Notice — Agency.—One is not bound by 
a statement of account charging him as debtor, sent 
to his agent, where he had no knowledge of it.—KNaPP 
y. SmiTH, Wis., 72 N. W. Rep. 349. 

2, ADVERSE POSSESSION.—Under 2 Starr & C. Ann. St. 
p. 1539, § 6, providing that any person in the actual pos- 
session of lands under claim and color of title in good 
faith forseven years, paying taxes thereon, shall be 
heldto be the leg:l owner tothe extent of his paper 
title, where the owner of the legal title to uninclosed 
land abandons it toa mortgagee, refusing to longer 
pay the interest or taxes, a grantee of the mortgagee by 
warranty deed, who continues to pay the taxes thereon 
formore than seven years, during which time he oc- 
easionally visits the property, and employs an agent 
to look after it, is the legal owner.—FRENCH V. GOOD- 
MAN, Ill., 47 N. E. Rep. 7387. 

8, ADVERSE POSSESSION.—Merely going in the winter 
time on land inclosed and used asa pasture by an- 
other, and cutting and taking away wood, failing to do 
even this some years, is not a continuous or exclusive 
possession.—HARMS V. KRANZ, IIl., 47 N. E. Rep. 746. 

4, ASSIGNMENT FOR CREDITORS — Fraud.—While the 
fact thatan assignorfor the benefit of creditors re- 
mains in possession of the property conveyed is a cir- 
cumstance from which fraud may be inferred, it may 
be overcome by proof of good faith, and where the 
evidence as to intent is conflicting the chancellor’s 
judgment upholding the assignment will not be dis- 
turbed.—ROBINSON V. WORLEY, Ky., 428. W. Rep. 95. 

5, ATTORNEY AND CLIENT — Attorneys’ Fees.—In or- 
der to prove the reasonable value of legal services, it 
is competent to show the prices usually charged for 
similar services.—NATHAN V. BRAND, Ill., 47 N. E. Rep. 
TM. 

6. BILLS AND NOTES—Gaming Contracts.—Where de- 
fendant received money from a company to be paid to 
plaintiff, and converted it, and promised plaintiff to 
pay it, he was liable in an action for money had and 
received, though plaintiff had won the money from 
the company in a lottery.—BraDyY V. HoRvVATH, III., 47 
N. E. Rep. 757. 

1, BoNA FIDE PURCHASERS — Occupation as Notice.— 
Occupancy of land by one having an unrecorded deed 
thereof is notice to a purchaser from the heirs of the 
grantor, though the grantee wasthe husband of the 
grantor, and occupied the land before the conveyance. 
—CakR V. BRENNAN, IIL, 47 N. E. Rep. 721. 

8. BUILDING AND LOAN ASSOCIATIONS — Liability on 
Stock.—Assumpsit lies to recover of a building associa- 
tion the withdrawal value of shares of its stock on 
whieh it claims to be liable only as of a certain series, 
though it had been fraudulently represented and sold 
by its secretary as of a more valuable series.—PRAIRIE 
8taTE LOAN & BUILDING ASSN. V. GORRIE, Ill., 47. N. E. 
Rep. 739. 

9. CHATTEL MORTGAGES—What Constitutes.—One In- 
debted toa bank more than $5,000 gave itas security 
40 absolute bill of sale of several thousand dollars’ 
Worth of lumber, in which the consideration was stated 
tobe $2: Held a mortgage.—SALTER V. SMITH, Wis., 72 
N. W. Rep. 352. 











10. CONSTITUTIONAL Law — Powers of Legislature.— 
The legislature of this territory has been given the 
power, under our organic act, to legislate upon all 
rightful subjects of legislation ; and the grant of power 
thus conferred is ample to enable the legislature to 
pass statutes providing a procedure which shall gov- 
ern in the prosecution of parties charged with a viola- 
tion thereof, unless some restriction upon such power 
be found in the organic act.—TERRITORY V. STROUD» 
Okla., 50 Pac. Rep. 265. 


11. ConTRacTSs — Breach — Remedies.—Where one 
party to an express contract is wrongfully prevented 
by the other party from completing, he may sue upon 
the contract for a breach thereof, and the measure of 
his damages will be the value of the part performed as 
measured by the contract price, plus the profits, if 
any, which would have accrued to him had he com- 
pleted the contract according to its terms; or he may 
ignore the contract, and declare upon a quantum meruit 
or quantum valebat, in which case the measure of his 
damages will be the fair and reasonable value of what 
he was done.—THOMPSON V. GAFFEY, Neb., 72N. W. 
Rep. 314. 


12. ConTRACTS—Iuterpretation.—When plaintiff sold 
defendant the right to manufacture, sell, and apply 
terra-cotta lumber in Illinois, and defendant agreed to 
exercise the right to the extent of ‘‘his facilities and 
opportunities,” and to pay a royalty on sales, plaint- 
iff was entitled to a royalty on lumber sold by defend- 
ant toa corporation doing business in Illinois, with 
knowledge that it was to be brought into that State, 
and there used, though the sale was made in Indiana. 
—ILLINOIS TERRA COTTA LUMBER CO. Vv. OWEN, IIl., 47 
N. E. Rep. 722. 


13. CORPORATIONS — Officers —Implied Authority.— 
The secretary-treasurer of a knitting company under- 
took to sell certain machines belonging tothe company 
as part ofits plant. The sale was not authorized by 
any vote of the corporation or board of directors, nor 
by the by-laws defining the duties and powers of the 
secretary and treasurer, nor by any vote at the time of 
appointment of the incumbent as secretary-treasurer, 
nor subsequently. The secretary-treasurer, with an- 
other person, was accustomed to buy raw material and 
supplies, and had bought some machines for use of the 
company, but neither he northe company had ever 
before sold or attempted to sell any machines of the 
character of those in controversy: Held, that the 
company had not impliedly authorized the sale.— 
WINSTED HosiERY CO. Vv. NEW BRITAIN KNITTING CO., 
Conn., 38 Atl. Rep. 310. 


14. Costs—Liability of State.—The State is never to 
be madea debtor by implication.—DAVIS v. NORMAN, 
Ky., 428. W. Rep. 108. 


15. CREDITORS’ SUITS — Receivers.—W here, in a cred- 
itors’ suit, a decree was entered appointing a receiver 
to recover, and apply to satisfaction of plaintiffs’ judg- 
ment, an unassigned dower interest of the debtor, it 
was not open to him and the heirs of his deceased wife, 
who were parties to the suit, in a subsequent suit 
against them bythe receiver for assignment of the 
dower and damages against the heirs for withholding 
it, to contend that such suit could not be brought by a 
receiver, but should be brought by the judgment 
debtor personally, since the courtin the creditors’ 
suit had jurisdiction of the persons and of the subject- 
matter and the decree could not be attacked collat- 
erally.—DorTy v. IRWIN, Ill., 47 N. E. Rep. 768. 


16. CREDITORS’ SUIT—Right to Maintain.—A judgment 
creditor isnot precluded from maintaining a bill to 
reach a fund belonging to his debtor because there are 
other creditors having a superior right to such fund, 
but who aretaking no steps to assert it, nor by the 
fact that a receiver was appointed for the debtor, who 
might have asserted a right to the fund for the benefit 
of 811 creditors, but did not.—MCMaNnnomy V. CHICAGO, 
D. & V. R. Co., Ill., 47 N. E. Rep. 712. 
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17. CRIMINAL Law — Corpus Delicti.—The ‘corpus de- 
lictt?” means, when applied to any particular offense, 
the actual commission by some one ofthe particular 
crime charged.—STATE V. MILLMEIER, Iowa, 72 N. W. 
Rep. 275. 

18. CRIMINAL Law—Embezzlement.—Where an attor- 
ney collected money for his client, and refused to pay 
it over, and put her off with unfounded excuses, he 
was properly convicted under Cr. Code, § 75, making 
guilty of larceny any clerk, agent, or servant who em- 
bezzles or fraudulently converts to his owr use, or 
takes and secretes with intent to do so, without the 
consent of his employer, any property of such ei- 
ployer or another which has come to his possession or 
is under his care by virtue of such office or employ- 
ment.—GEORGE V. PEOPLE, IIl., 47 N. E. Rep. 741. 

19. CRIMINAL LAaw—Public Officers—Embezzlement.— 
Pharmacy commissioners appointed under Laws 18th 
Gen. Assem. ch. 75, which authcrizes them ‘‘to make 
by-laws necessary for the proper fulfillment of their 
duties without expense to the State,” elected a treas- 
urer as provided by by-laws they had adopted, and 
fixed the tenure of his office and his compensation: 
Held, that he was a mere employee of the commission, 
and not a public officer, within Code 1873, § 3908, pro- 
viding tbat a public officer converting money coming 
to him by virtue of his office is guilty of embezzle- 
ment, since the constitution and statutes neither cre- 
ated nor authorized the creation of his office, nor pre- 
scribed nor authorized any one to prescribe his duties, 
nor delegated to him sovereign functions of govern- 
ment to be exercised by him for the benefit of the pub- 
lic.—STATE V. SPAULDING, lowa, 72 N. W. Rep. 283. 

20. CRIMINAL LAW — Rape.—Rape, to be committed 
upon a person of the age of 17 years, and at the time of 
sound mind, not underthe influence of intoxicating, 
narcotic, or anesthetic agents, or unconscious of the 
nature of the act, is defined by our statutes as an act 
of sexual intercourse, accomplished with a female, not 
the wife of the perpetrator, where she resists, but her 
resistance is overcome with force or by violence, or 
where she is prevented from resisting by threats of 
immediate and great bodily harm, accompanied by 
apparent power of execution. Without force, actual 
or constructive, there can benorape. To authorize a 
conviction, the testimony must show that the prose- 
cutrix resisted tothe extent of herability. If, how- 
ever, she submits from terror or the dread of greater 
violence, caused by threats, the intimidation be- 
comes equivalent to fource.—SOWERS V. TERRITORY, 
Okia., 50 Pac. Rep. 257. 

21. CRIMINAL PRACTICKE—Burglary—Indictment.—An 
allegation in an indictment for burglary that the 
building burglarized was the office of a certain rail- 
road company was sustained by proof that the build- 
ing, though not owned by the company, was occupied 
by it, since Code, 1873, § 4302, provides that an errone- 
ous allegation with reference to ownership is not fatal, 
etc.—STATE V. WATSON, Iowa, 72 N. W. Rep. 283. 

22. CRIMINAL TRIAL—W itnesses—Impeachment.—The 
State may impeach its own witnesses in criminal 
cases,on account of the obligation resting on it to 
bring forward all witnesses obtainable for a criminal 
prosecution, irrespective of their character.—STATE V. 
SLACK, Vt., 88 Atl. Rep. 311. 

23. DEED—Cancellation.—The grantor in a deed of 
gift is entitled to have it canceled where the grantee 
has obtuined possession of the deed without the 
grantor’s knowledge or consent.—RICE v. HALL, Ky., 
428. W. Rep. 99. 

24. DEED—Delivery. — Delivery to husband, for his 
wife, of a deed to the wife, is sufficient.—POOL Vv. PHIL- 
LIPS, Ill,, 47 N. E. Rep. 758. 

25. DEEDS—Mistake as to Quantity of Land.—Though 
both grantor and grantee in a deed supposed the land 
described therein was the whole of a certain survey 
owned by the grantor, the grantee did not acquire 
title to additional land which in fact formed part of 
the survey, but which was supposed to belong to an- 





other. And the grantor may assert title to such addi. 
tional land without having the deed reformed, t 

it calls for a line described as the line of the survey in 
question.—BOWLIN V. SILER, Ky., 42S. W. Rep. 9, 

26, DivoRCE—Alimony — Agreement in Satisfaction, 
—Agreement to pay a divorced wife a certain amoun 
quarterly till she die or remarry, secured by deed of 
trust which makes it optional with her, in case of de. 
fault, to demand and receive tne property in satistas. 
tion of her demands, the same being given in satistae 
tion of a decree for like payment of alimony, Will be 
specifically enforced by decree of payment of arrears, 
and payment of future installments as they become 
due; remedy at law not being adequate.—FLEming y, 
PETERSON, Lll., 47 N. E. Rep. 755. 

27. EMINENT DoMAIN—Condemnation—Damages,—Ip 
condemnation proceedings for purpose of extending 
street across a ruilroad company’s tracks and depot 
grounds, the company, having filed cross petition for 
damages to property not taken, is entitled to recoyer 
for the interruption to its business, and the increased 
cost of transacting it, caused by the opening of the 
street, though it may not recover because it willbe 
obliged to adopt and observe measures for public 
safety, or will be subject to any other police regula. 
tions.—CHICaAGO, B. & Q. R. Co. v. CITY OF,NAPERVILLB, 
Ill., 47 N. EK. Rep. 734. 

28. EQUITABLE ASSIGNMENT—Assignoments for Oredit- 
ors.—An instrument by which the purchaser of a lot 
of printing paper, bought by him to be used in fillings 
contract for job printing, transferred to the seller the 
title to the paper so purchased, and so much of the 
proceeds of the contract as wuuld pay for the paper 
and a previous indebtedness, is good as an equl- 
table assignment of an interest in the contract— 
SCHWARTZ,V. MESSINGER, Iil., 47 N. E. Rep. 719. 


29. EQUITABLE MORTGAGES—Bill to Redeem.—Where 
a bill charged that a quitclaim executed by complain- 
ant to defendant was a mortgage to secure advances, 
and sought to redeem, and the answer alieged that the 
deed was absolute, and executed in payment of said 
advances and also of a further indebtedness from 
complainant’s husband, and that defendant had con 
temporaneously executed a contract to resell onre 
payment of said advances and indebtedness, and ex- 
ecution of the contract was proved, it was proper to 
dismiss the bill, even if the transaction was a mwort- 
gage.—JEFFERY V. ROBBINS, Ill., 47 N. E. Rep. 725. 

30. FRAUDS, STATUTE OF—Coutracts Relating to Land. 
—Code 1873, § 3664, prohibits orul evidence of contracts 
‘‘for the creation or transfer of any interests in land,” 
etc. Section 3665 provides that such prohibition does 
not apply where the purchase money, or any portion 
thereof, has been received by the vendor: Held, that 
‘*purchase money” means consideration paid, and 
may be property or labor performed; and where one 
agreed with his brother to convey to him an interest in 
certain land ifthe latter would care for a third brother 
until death of the latter, and he did so care for him 
the promise was not within the prohibition.—HARLas 
Vv. HARLAN, Iowa, 72 N. W. Rep. 286. 

31. GUARANTORS—Discharge.—A creditor who by his 
voluntary act parts with security for the debt 
thereby, to the extent of the value of such security, 
releases a surety or guarantor.—BRONSON V. MCCOR- 
MICK HARVESTING MACH. CO., Neb., 72 N. W. Rep. 3i2. 

32. HOMESTE4D.—A debtor is entitled to a bomé 
stead in land purchased prior to the creation of the 
debt to which it is sought to subject the land, though 
the right was not perfected by occupancy until after 
the creation of the,debt.—CRouUCH Vv. M&GULAR-HaABRis 
Co., Ky., 428. W. Rep. 91. 

33. HUSBAND AND WIFE—Fraudulent Conveyance.— 
The court will scrutinize thoroughly, and even with 
suspicion, the transfer of means and earnings by hus- 
bands to their wives, however innocent any such 
transaction may appear, when the effect of the tran® 
fer is not for the support ef the family, but to pat 
them beyond the reach of creditors. The wife will 
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not be allowed, as against creditors, to absorb the 
debtor’s husband’s property under the cover of family 
gupport.—TREFETHEN V. LynaM, Me., 38 Atl. Rep. 835. 


34. HUSBAND AND WIFE—Separation Agreement.—A 
wife filed a bill against her husband to recover arrears 
ofan annuity provided for ina separation agreement 
under seal, in which he, in consideration of covenants 
of the wife, agreed to pay her $75 per month from the 
date of the contract: Held to be, in effect, a simple 
action for money due by contract, and not a suit for 
specific performance.—BUTTLAR V. BUTTLAR, N. J., 38 
Atl. Rep. 300. 

35. JupGE—Disqualification.—The fact that a judge 
ijsaresident and tax payer of acity suing for a valu- 
able piece of land does not make him interested, with- 
in the meaning of Code Civ. Proc. § 170, providing that 
no judge shall sit or act in any action or proceeding 
“to which he is a party or in which he is interested.” 
—Qity OF OAKLAND V. OAKLAND WATER FRONT CO., 
Oal., 50 Pac. Rep. 268, 

%. JUDGMENT AS EVIDENCE. — Entry in judgment 
book of a judgment reciting facts showing that the 
court had jurisdiction is admissible in evidence, 
though the judgment roll cannot be found.—SIMMONS 
y. THRESHODR, Cal., 50 Pac. Rep. 312. 


87. JODGMENT--Execution Sales.—Where judgment 
ereditors claim that the liens of their judgments are 
prior to the lien of a mortgage, and special findings in 
the case do not disclose in what county or court the 
judgments were rendered, on appeal by such creditors 
fromthe judgment the supreme court cannot infer 
thatthey were rendered in the circuit court of the 
county in which the land is situated, and therefore 
that they are liens on the land, under Rev. St. 1894, § 
617 (Rev. St. 1881, § 608), providing that judgments of 
the circuit courts shall be alien on real estate liable 
to execution, ‘‘in the county where the judgment is 
rendered,” etc.—HILL V. SWIHART, Ind., 47 N. E. Rep. 
705. 

38, JUDGMENT—Redemption of Lands.—A debtor of- 
fering to redeem land sold under execution need not 
tender any money, where the purchaser denies his 
right to redeem.—ROGERS V. TINDELL, Tenn., 428. W. 
Rep. 86. 

39, LANDLORD AND TENANT—Forcible Entry and De- 
tainer.—In an action of forcible entry and detainer, or 
of forcible detainer, it is not necessary for the com- 
plaint to contain a statement of the particular facts 
relied upon to constitute the alleged forcible entry or 
forcible detention, but such complaint is sufficient in 
this regard if it contains the language of the statute. 
That portion of the decision of this court in Rice v. 
West, 33 Pac. Rep. 706, holding to the contrary, is over- 
tuled.—RICHARDSON V. PENNY, Okla., 50 Pac. Rep. 231. 

40. LANDLORD AND TENANT—Fraudulent Representa 
tions of Tenant.— Where a lease has been procured by 
the fraudulent representations of the lessee that per- 
sonal property mortgaged by him to secure the rent is 
unincumbered, the lessee will be enjoined from taking 
Possession of and cultivating the leased premises after 
notice that the contract is at an end, though the lessor 
was negligent in failing to discover, by any examina- 
tion of the records, that there was a prior lien on the 
mortgaged property.—_NEWCOME V. EWING, Ky., 42 8. 
W. Rep. 106. 

41. LIFE INSURANCE—Conditions and Warranties.— 
An applicant for life insurance was not “engaged” in 
the sule of alcoholic beverages, though as servant in 
an hotel, he was occasionally called upon to serve 
liquor to guests.-GUILTINAN V. METROPOLITAN LIFB 
Ins. CO., Vt., 38 Atl. Rep. 815. 

42, MANDAMUS—To Circuit Judge.—Mandamus to com- 
Pel the circuit judge to set aside a decree entered 
against relator without proof, on consent of his coun- 
sel, ina suit in which he was defendant and no defense 
was made, will be denied, without prejudice to right to 
apply to the circuit court; a prior application to that 
sourt to vacate the decree and permit defense not 














having been supported by certificate of counsel, as 
required by rule 23, and there being time in which to 
make a new application.—MANLEY V. KALAMAZOO CIR- 
CUIT JUDGE, Mich., 72 N. W. Rep. 348. 


48. MASTER AND SERVANT—Railroads—Negligence.— 
Unknown to the engineer, a large limb lying by the 
track was caught up and carried by the engine until a 
switch was reached, where it came in contact with the 
blocking and rails, and derailed the engine. The fire- 
man was killed: Held, in an action for the death, that 
it was immaterial whether the train was running at a 
negligent rate of speed, in the absence of evidence 
that the limb would not have been caught up and car- 
ried along as it was had the speed been less.—Cox v. 
CHICAGO & N. W. Ry. Co., Iowa, 72 N. W. Rep. 301. 


44. MECHANICS’ LIENS — Appointment of Receiver. — 
A mechanic’s lien is not lost by the subsequent ap- 
pointment of a receiver.—TOTTEN & HoGG IRON & STEEL 
FounpDky Co. v. MUNCIE NAIL Co., Ind., 47 N. E. Rep. 
7138. 

45. MBCHANIC’S LIEN—Public Property.—No equitable 
lien can be acquired for materials furnished and used 
in public buildings. — TOWNSEND V. CLEVELAND FIRE- 
PROOFING Co., Ind., 47N. E. Rep. 707. 

46. MINING CORPORATIONS — Limitations on Power.— 
Act April 28, 1880, § 1, making it unlawful for any min- 
ing corporation to purchase or obtain in any manner 
‘‘additional mining ground” without the consent of 
the holders of two-thirds of the capital stock, does not 
prevent such corporation from acquiring mining 
ground in the first instance without such consent.— 
GRANITE GOLD-MIN. Co. V, MAGINNESS, Cal.,50 Pac. Rep. 
269. 

47. MoRTGAGES—Foreclosure.—When a mortgage se- 
curing payment of several bonds is in process of fore. 
closure, an offer to pay that one of the bonds which is 
held by the complainant, and the costs of the pending 
foreclosure to date, accompanied by a demand for an 
assignment of the bond, is not such a tender as will 
stop the rupning of interest or the accruing of costs.— 
WHITTAKER V. BELVIDERE ROLLER-MILL Co.,N. J., 38 
Atl. Rep. 289. 

48. MORTGAGES — Foreclosure — Insolvency.—A non- 
resident mortgagee is not bound by insolvency pro- 
ceedings to which he did not become a party, whereby 
the mortgagor was discharged from his debts, to a 
certain date subsequent to the time such mortgage in- 
debtedness accrued, though the petition and schedule 
in such insolvency proceedings described such note 
and mortgage as among the debts and liabilities of 
such insolvent. — SCAMMAN V. BONSLETT, Cal., 50 Pac. 
Rep. 272. 

49. MoRTGAGES — Property Covered.—The mortgage 
of the entire assets of a business does not necessarily 
include a mortgage of its good will. — SANTA FE ELEC- 
TRIC Co. V. HITCHCOCK, N. Mex., 50 Pac. Rep. 332. 

50. MORTGAGES — Right to Foreclose.—Where a mort- 
gage, due in a specified number of years, provides that 
in case any tax remains unpaid for 90 days the princi- 
pal sum shall become due, on the unexcused failure to 
pay taxes within 90 days after becoming due the mort- 
gage may be foreclosed. — ARKENBURGH V. LAKESIDE 
RESIDENCE ASSN., N. J., 38 Atl. Rep. 297. 

51. MUNICIPAL CORPORATION — Legislative Grants — 
Forfeiture. — An act contracting the boundaries ofa 
city gives back to the State control of so much of a 
previous grant to such city as is excluded by such act. 
—PEOPLE V. OAKLAND WATER-FRONT CO., Cal., 50 Pac. 
Rep. 305. 

52. MUNICIPAL CORPORATION — Street Assessments — 
Powers of Park Commissioners. — The fact that after a 
street had been turned over by a city ordinance toa 
board of park commissioners, who had accepted it, 
and ordered it improved as a boulevard, the city and 
a railroad company jointly constructed a viaduct 
thereon, which was accepted and controlled by the 
park board asa part of the boulevard, did not oust 
such board of jurisdiction to make special assessments 
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for the improvement of other parts of the street.— 
WEsT CHICAGO PARK COMRS. V. SWERT, IIl., 47 N. E. Rep. 
728, 

53. MUNICIPAL CORPORATION — Street Improvements. 
—Where an ordinance granting right of way in a street 
to a street-railroad company requires it to keep the 
central part of the street paved at its own expense, an 
ordinance ordering the paving of the remainder of the 
street is not invalid because it makes no provision for 
the assessment of any part of the cost against the 
property of the company, the burden imposed by the 
terms of its franchise being regarded as an equivalent 
for such assessment. — BILLINGS V. CITY OF CHICAGO, 
Ill., 47 N. E. Rep. 781. 

54. MUNICIPAL CORPORATION — Town Sites. — Under 
the provision of the town-site law which allows a city 
to acquire undisposed of lots for public use as sites for 
public buildings, the city acquires no right to the use 
and occupancy of the lots until the secretary of the 
interior has directed that the lots be reserved for such 
purpose for the city, or has executed a proper con- 
veyance, or directed it to be executed by the town-site 
trustees, to the city for such purpose.—CITY OF OKLA- 
HOMA CITY V. HILL, Okla., 50 Pac. Rep. 242. 


55. NATIONAL BANK—Assessments on Stockholders.— 
Where a stockholder of a national bank died subse- 
quent to the insolvency of the bank, but before any 
assessment was made on his stock on account of such 
insolvency, and after his death an assessment equal to 
the full value of his stock was made on the adminis- 
trator of his estate, which also was insolvent, such as- 
sessment is entitled to no preference in payment from 
his estate, as against his general creditors, on the 
ground that the statutory liability of such deceased 
stockholder to pay a sum equal to the face value of his 
stock towards the debts of such insolvent bank created 
from the assets of his estate a “trust fund” for the 
payment of such debts of the bank.—IN RE BEARD’S 
ESTATE, Wyo., 50 Pac. Rep. 226. 

56. PLEADING — Allegation of Incorporation. — The 
naming of the plaintiff in a declaration as a bank is a 
sufficient allegation that it is a corporation, and proof 
of such fact is not required unless its corporate exist- 
ence is challenged by proper plea.—WHBATLEY V. CHI- 
caGO TrousT & SAVINGS BANK, Ill., 47 N. E. Rep. 711. 


57. PLEADING—Amendment of Answer.—In an action 
for damages, an amendment of defendant’s answer by 
incorporating therein a general denial in addition to 
the matter formerly set up as a defense does not 
change substantially such defense, where the former 
answer did not contain a specific admission of the 
amount of damages claimed in plaintiff's petition.— 
SMOCK V. CARTER, Okla., 50 Pac. Rep. 262. 


58. PRINCIPAL AND AGENT—Commissions of Selling.— 
Where a contract forthe payment of commissions to 
aselling agent provides that no commission is to be 
allowed or paid ‘‘onsale of goods where foreclosure 
proceedings at any time may become necessary,” the 
agent is not entitled to commissions on the proceeds 
of a foreclosure sale, but only on payments made be- 
fore the foreclosure proceedings took place.—HUBER 
v. MANUFG. CO. V. WATSON, Ky., 42S. W. Rep. 110. 


59. PUBLIC LANDS — Homestead — Conveyances. — A 
person qualified to acquire title to such land becomes 
the equitable owner of the tract covered by his home- 
stead entry upen complying with all of the require- 
ments of the federal laws as to improvement, occu- 
pancy, and cultivation, and making final proof and 
receiving final certificate therefor; and his grantee is 
invested with such title by accepting a conveyance by 
warranty deed to said tract of land from said entry 
man.—LAUGHLIN V. FARISS, Okla., 50 Pac. Rep. 254. 

60. RAILROAD RIGHT OF Way — Adverse Possession.— 
A railroad company which has qccupied land as right 
of way, under a conveyance taken in good faith, for 
more than seven years, during which time it has kept 
it inclosed by fence, and has paid all taxes legally as- 
Sessed against it, is the legal owner, under 2 Starr & C. 





Ann, St. p. 1539, §6, to the extent and purpo 
paper title. — CuHicaGco, M. & 8T. P. Ry. Co. y. 
Ill., 47 N. E. Rep. 750. i 
61. Res JoDICcCATA—Railroad Aid Bonds. — Ju 
against a county on bond coupons is not, in ag 
on the bonds, res judicata as to validity of thebou 
—SHELLV. CARTER Country, Tenn., 42 8. W. Rep, 


2 

62. SALE.—A contract of sale is not void bec mY 
broker through whom it is negotiated is not ligens 
as required by a city ordinance. — MURRAY V, De 


Ill., 47 N. E. Rep. 717. ee so 


63. SET-OFF—Joint and Separate Debts.—In an 
against a member ofa firm on contracts betw 
and plaintiff, damages or money due from plaigt 
the firm cannot be pleaded as a set-off. — Daman 
BaYor, Ill., 47 N. E. Rep. 770. 


64, TAXATION—Assessments—Voluntary Paym 
A property owner paying taxes (void by reason@f 
failure of the board of assessors to sign the asseuemm 
roll) under protest, and after demand by the t= 
ceiver, does not pay them voluntarily, though the 
was no advertisement and sale of his property, agg 
presumption is that the property would be advertis 
and sold, as the taxes were prima facie a valid Hem 
THOMPSON V. CITY OF DETROIT, Mich., 72 N. W. Re 
820. ‘ 
65. TRIAL — Peremptory Instructions. — The 
ask a peremptory instruction is waived by subi 
the case to the jury, and requesting, with such instr 
tion, others for the guidance of the jury in determ 
ing the questions of fact. — VALLETTE V. BILINS 
47 N. E. Rep. 770. 


66. Trosts—Life Annuity — Profits.—Where a fand) 
held in trust for one person for life, and another 
mainder, and the trustees realize a profit on real 
bought under foreclosure of a mortgage in wh 
fund is invested, the profits are to be apportio ied De 
tween the life tenant and remainder-man in tii 
portion which the principal represented by the invest 
ment bears to the interest which was in arrears, and 
also represented by the investment. — PARKER VY. 
SEELEY, N. J., 88 Atl. Rep. 280. 

67. VENDOR AND PURCHASER—Rescission by Vendor. 
—Acontract for the sale of land provided that the 
vendee should pay the price on March 1, 1895, and that, 
‘‘if said amount is not punctually paid, accordingto 
the foregoing agreements, and on the day they sevél- 
ally become due, time being the essence of this con- 
tract,” the vendor “‘is to have the right to declare this 
agreement null and void, and all payments made 
thereunder and ali improvements made theream 
der forfeited, by giving the second party due notice 
thereof, and for thirty days prior to declaring the 
same forfeited:” Held, that such contract could be 
forfeited for failure to pay the price on March 1, 18%, 
only 30 duys after notice by the vendor to the vendee 
that he elected to forfeit it,and continued failure of 
the vendee to pay within said 30 days.—AUXIEEY. 
TAYLOR, Iowa, 72 N. W. Rep. 291. 

68. WATER RIGHTS—Wrongful Diversion.—The owne 
of a water-power canal, while retaining his exclusive 
title to the lands, gates, and dams of the canal, and 
the water therein, granted to each of several adjoining 
parcels of land an easement consisting of the right a 
severalty to take water fromthe canal: Held, thatia 
a suit to restrain the owners of one of the parcels from 
taking water in excess of the amount granted, and 0 
compel an accounting for the excess taken, the oW® 
ers of the other parcels were not necessary parties— 
POWERS V. HIBBARD, Mich., 72 N. W. Rep. 339. 

69. WILLS—Infants — Disability — Estoppel.—Minor 
children, who are beneficiaries of their deceased 
father’s estate after the expiration of the life estate of 
the mother, whois also executrix, are not estopped 
from bringing a suit to restrain waste by the exect 
trix, incurred in attempting to maintain a high stand- 
ard of living for herself and children.—BENTLEY vy. 
BENTLEY, N. J., 38 Atl. Rep. 286. 
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